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SB. 418

SENATE BILL NO. 418-SENATORS TITUS, WIENER AND CARE

MARCH 15, 1999

Referred to Committee on Government Affairs

SUMMARY —Provides civil penalty for submission of false claim to state or local government.
(BDR 31-1474)

FISCAL NOTE: Effect on Loca Government: No.
Effect on the State or on Industrial Insurance: No.

EXPLANATION — Matter in bolded italics is new; matter between brackets femitted-material} is material to be omitted.

AN ACT relating to governmental administration; providing a civil penalty for the submission of a
false claim to the state or to a local government; and providing other matters properly
relating thereto.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN SENATE
AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. Title 31 of NRSis hereby amended by adding thereto a
new chapter to consist of the provisions set forth as sections 2 to 30,
inclusive, of this act.

Sec. 2. Asused in thischapter, unless the context otherwise requires,
the words and terms defined in sections 3, 4 and 5 of thisact have the
meanings ascribed to them in those sections.

Sec. 3. “Claim” meansarequest or demand for money, property or
services made to:

1. An officer, employee or agent of this state or of a political
subdivision of this state; or

2. A contractor, grantee or other recipient of money from the state or
a political subdivision of this state if any part of the money, property or
services requested or demanded was provided by the state or political
subdivision.

Sec. 4. “Poalitical subdivison” means a county, city, assessment
district or any other local government as defined in NRS 354.474.
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Sec. 5. “Prosecuting authority” meansthe district attorney, city
attorney or other attorney responsible for civil proceedings on behalf of a
political subdivision, and includes the general counsel of the University
and Community College System of Nevada.

Sec. 6. 1. Except asotherwise provided in section 7 of thisact, a
person who, with or without specific intent to defraud, does any of the
following listed actsisliable to the state or a political subdivision,
whichever is affected, for three times the amount of damages sustained
by the state or political subdivision because of the act of that person, for
the costs of a civil action brought to recover those damages and for a
civil penalty of not less than $2,000 or more than $10,000 for each act:

(&) Knowingly presents or causes to be presented a false claim for
payment or approval.

(b) Knowingly makes or uses, or causesto be made or used, a false
record or statement to obtain payment or approval of a false claim.

(c) Conspiresto defraud by obtaining allowance or payment of a false
claim.

(d) Has possession, custody or control of public property or money
and knowingly delivers or causesto be delivered to the state or a political
subdivision less money or property than the amount for which he
recelves a receipt.

(e) Isauthorized to prepare or deliver areceipt for money or property
to be used by the state or a political subdivision and knowingly prepares
or delivers a receipt that falsely represents the money or property.

(f) Knowingly buys, or receives as security for an obligation, public
property from a person who is not authorized to sell or pledge the
property.

(9) Knowingly makes or uses, or causesto be made or used, a false
record or statement to conceal, avoid or decrease an obligation to pay or
transmit money or property to the state or a political subdivision.

(h) Isabeneficiary of an inadvertent submission of a false claim and,
after discovering the falsity of the claim, fails to disclose the falsity to the
state or political subdivision within a reasonable time.

2. Asusedin thissection, a person acts “ knowingly” with respect to
information if he:

(&) Hasknowledge of the information;

(b) Actsin deliberateignorance of whether the information istrue or
false; or

(c) Actsin recklessdisregard of the truth or falsity of the information.

Sec. 7. Inacivil action pursuant to this chapter, the court may give
judgment for not less than twice or more than three times the amount of
damages sustained, and no civil penalty, if it finds that:

1. The person against who the judgment is entered:
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(&) Furnished all information known to him concerning the act,
within 30 days after becoming aware of the information, to the attorney
general or a prosecuting authority; and

(b) Fully cooperated with any investigation of the act by the state or
political subdivision; and

2. At thetimetheinformation was furnished, no criminal
prosecution or civil or administrative proceeding had commenced with
respect to the act and the person had no knowledge of the existence of
any investigation with respect to the act.

Sec. 8. Liability pursuant to this chapter isjoint and several for an
act done by two or more persons.

Sec. 9. 1. Theattorney general shall investigate any alleged
liability pursuant to this chapter if money, property or services provided
by the state are involved, and may bring a civil action pursuant to this
chapter against a person liable.

2. 1T money, property or services provided by a political subdivision
are also involved, the attorney general shall, on the date the state
commences a civil action, send a copy of the complaint to the appropriate
prosecuting authority by mail with return receipt requested.

3. The prosecuting authority may intervene in the action
unconditionally within 60 days after receiving the copy of the complaint.
The court may permit the prosecuting authority to intervene later if the
prosecuting authority shows cause for permissive intervention pursuant
to the Nevada Rules of Civil Procedure.

Sec. 10. 1. The prosecuting authority of a political subdivision
shall investigate any alleged liability pursuant to this chapter if money,
property or services provided by the political subdivision are involved,
and may bring a civil action pursuant to this chapter against a person
liable.

2. 1f money, property or services provided by the state are also
involved, the prosecuting authority shall, on the date he commences a
civil action, send a copy of the complaint to the attorney general by mail
with return receipt requested.

3. Within 60 days after receiving the copy of the complaint, the
attorney general shall notify the court:

(&) That hewill assume primary responsibility for the action, and the
prosecuting authority may remain as a party; or

(b) That he declinesto proceed with the action, and the prosecuting
authority may conduct the action.

Sec. 11. 1. Except asotherwise provided in sections 26 and 27 of
thisact, a private plaintiff may maintain an action pursuant to this
chapter on his own account and that of the state if money, property or
services provided by the state are involved, or on his own account and
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that of a political subdivision if money, property or services provided by
the political subdivision are involved, or on his own account and that of
both the state and a political subdivision if both are involved. After such
an action is commenced, it may be dismissed only with leave of the court,
taking into account the public purposes of this chapter and the best
interests of the parties.

2. A complaint filed pursuant to this section must be placed under
seal and so remain until the attorney general, or in a proper case the
prosecuting authority, has elected whether to intervene. No service may
be made upon the defendant until the complaint is unsealed.

3. On thedate the private plaintiff files his complaint, he shall send a
copy of the complaint to the attorney general by mail with return receipt
reguested, and to the appropriate prosecuting authority if one isinvolved.
He shall send with each copy of the complaint a written disclosure of
substantially all material evidence and information he possesses.

Sec. 12. 1. Within 60 days after receiving a complaint and
disclosure that involve only money, property or services provided by the
state, the attorney general may intervene and proceed with the action or
he may, for good cause shown, move the court to extend the time for his
election whether to proceed. The motion may be supported by affidavits
or other submissionsin chambers.

2. Within 15 days after receiving a complaint and disclosure that
involve only money, property or services provided by a political
subdivision, the attorney general shall elect whether to take primary
responsibility for the action or defer to the prosecuting authority, and
shall notify the private plaintiff and prosecuting authority of his decision.

3. If theattorney general electsto intervene or take primary
responsibility, the complaint must be unsealed. I f the attorney general
elects not to intervene, the private plaintiff may proceed and the
complaint must be unsealed.

Sec. 13. 1. If theattorney general electsto defer to a prosecuting
authority in an action brought by a private plaintiff, the prosecuting
authority may within 45 days elect to intervene or he may, for good cause
shown, move the court to extend the time for his election. The motion
may be supported by affidavits or other submissionsin chambers.

2. |If the prosecuting authority elects to intervene, the complaint must
be unsealed. If the prosecuting authority elects not to intervene, the
private plaintiff may proceed and the complaint must be unsealed.

Sec. 14. 1. If an action brought by a private plaintiff involves
money, property or services provided by both the state and a political
subdivision, the attorney general and the prosecuting authority shall
coordinate their review and investigation. Within 60 days after receiving
the complaint and disclosure, either may elect to intervene and proceed
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with the action or he may, for good cause shown, move the court to
extend the time for his election. The motion may be supported by
affidavits or other submissionsin chambers.

2. Beforetheexpiration of thetime for those elections, the attorney
general shall notify the court whether he or the prosecuting authority or
both have elected to intervene. I f the attorney general electsto intervene,
he shall take primary responsibility for the action. If only the prosecuting
authority electsto intervene, he shall proceed with the action. If neither
electsto intervene, the private plaintiff may proceed with the action. In
any case, the complaint must be unsealed.

Sec. 15. 1. If theattorney general or prosecuting authority
intervenes, the private plaintiff remains a party to an action pursuant to
section 11 of thisact.

2. Theattorney general or the prosecuting authority may move to
dismiss the action for good cause. The private plaintiff must be notified
of thefiling of the motion and is entitled to oppose it and present
evidence at the hearing.

3. Except as otherwise provided in this subsection, the attorney
general or the prosecuting authority may settle the action. If the attorney
general or the prosecuting authority intends to settle the action, he shall
notify the private plaintiff of that fact. Upon the request of the private
plaintiff, the court shall determine whether settlement of the action is
consistent with the public purposes of this chapter and shall not approve
the settlement of the action unlessit determines that such settlement is
consistent with the public purposes of this chapter.

Sec. 16. 1. Thedefendant isentitled to 30 daysin which to respond
after a complaint filed pursuant to section 11 of thisact is unsealed and
served upon him.

2. If aprivate plaintiff brings an action pursuant to this chapter, no
other person may bring another action pursuant to this chapter based on
the same facts.

3. An action may not be maintained by a private plaintiff pursuant to
this chapter:

(a) Against a member of the legidlature or the judiciary, an elected
officer of the executive department of the state government, or a member
of the governing body of a political subdivision, if the action is based
upon evidence or information known to the state or political subdivision
at the time the action was brought.

(b) If the action is based upon allegations or transactions that are the
subject of a civil action or an administrative proceeding for a monetary
penalty to which the state or political subdivision isalready a party.
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Sec. 17. 1. If thestateor a political subdivision, or both if both are
involved, elect not to intervenein an action pursuant to section 11 of this
act, the private plaintiff has the same rightsin conducting the action as
the attorney general would have had. A copy of each pleading or other
paper filed in the action, and a copy of the transcript of each deposition
taken, must be mailed to the state or a political subdivision thereof if the
state or political subdivision so requests and pays the cost thereof.

2. Upon timely application, the state or a political subdivision may
intervenein an action in which it has previously declined to intervene, if
the interest of the state or political subdivision in recovery of the money
or property involved is not being adequately represented by the private
plaintiff.

3. Ifthestate or a political subdivision so intervenes, the private
plaintiff retains primary responsibility for conducting the action and any
recovery must be apportioned asif the state or political subdivision had
not intervened.

Sec. 18. Asusedin sections 19 to 22, inclusive, of this act,

“recovery” includes civil penalties and does not include any allowance of
expenses or attorney’s fees.

Sec. 19. 1. If theattorney general initiates an action or assumes
primary responsibility for conducting an action initiated by a prosecuting
authority, 33 percent of any recovery must be paid into the state general
fund to the credit of a special account, for use by the attorney general as
appropriated or authorized by the legislature in the investigation and
prosecution of false claims.

2. |If aprosecuting authority initiates and conducts an action, 33
percent of any recovery must be paid into the general fund of the political
subdivision, for use by the prosecuting authority as appropriated or
authorized by the governing body in the investigation and prosecution of
false claims.

3. If aprosecuting authority intervenesin an action initiated by the
attorney general or participatesin an action for the conduct of which the
attorney general has assumed primary responsibility, the court may
award a portion of the 33 percent otherwise apportioned pursuant to
subsection 1 to be apportioned in the manner provided in subsection 2,
according to the extent of the prosecuting authority’'s contribution to the
investigation and conduct of the action.

Sec. 20. 1. If theattorney general or a prosecuting authority
intervenes at the outset in an action pursuant to section 11 of thisact, the
private plaintiff isentitled, except as otherwise provided in section 21 of
this act, to receive not lessthan 15 percent or more than 33 percent of
any recovery, according to the extent of his contribution to the conduct of
the action. If the attorney general or a prosecuting authority assumes
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primary responsibility for conducting the action, or if both participate, 33
percent of any recovery must be apportioned as provided in section 19 of
thisact.

2. |If neither the state or a prosecuting authority intervenesin the
action at the outset, the private plaintiff is entitled, except as otherwise
provided in section 21 of thisact, to receive not less than 25 percent or
more than 50 percent of any recovery, asthe court determinesto be
reasonable.

Sec. 21. 1. Iftheaction isone described in section 26 of thisact,
the present or former employee of the state or political subdivision is not
entitled to any minimum percentage of any recovery, but the court may
award him no more than 33 percent of the recovery if the state or
political subdivision intervenesin the action at the outset, or no more
than 50 percent if neither the state nor the political subdivision so
intervenes, according to the significance of hisinformation, the extent of
his contribution to the conduct of the action and the response to his
effortsto report the false claim and gain recovery through other official
channels.

2. If the private plaintiff isa present or former employee of the state
or a political subdivision and benefited financially from the fraudulent
activity, heis not entitled to any minimum percentage of any recovery,
but the court may award him no more than 33 percent of the recovery if
the state or political subdivision intervenesin the action at the outset, or
no more than 50 percent if neither the state nor the political subdivision
so intervenes, according to the significance of hisinformation, the extent
of his contribution to the conduct of the action, the extent of his
involvement in the fraudulent activity, his attemptsto avoid or resist the
activity and the other circumstances of the activity.

Sec. 22. Theportion of any recovery not apportioned pursuant to
sections 19, 20 and 21 of this act must be paid into the state general fund
if the money, property or services were provided only by the state, or into
the general fund of the political subdivision if they were provided only by
a political subdivision. If the action involved both the state and a political
subdivision, the court shall apportion the remaining portion of any
recovery between them according to the respective values of the money,
property or services provided by each.

Sec. 23. 1. If thedtate, a political subdivision or a private plaintiff
prevailsin or settles an action pursuant to section 11 of thisact, the
private plaintiff isentitled to a reasonable amount for expensesthat the
court finds were necessarily incurred, including reasonable costs,
attorney’ sfees and the fees of expert consultants and expert witnesses.
Those expenses must be awarded against the defendant, and may not be
allowed against the state or a political subdivision.
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2. |If the defendant prevailsin the action, the court may award him
reasonable expenses and attorney’s fees against the party or parties who
participated in the action if it finds that the action was clearly frivolous
or vexatious or brought solely for harassment.

Sec. 24. 1. Thecourt may stay discovery by a private plaintiff for
not more than 60 daysif the attorney general or a prosecuting authority
shows that the proposed discovery would interfere with the investigation
or prosecution of a civil or criminal matter arising out of the same facts,
whether or not the attorney general or prosecuting authority participates
in the action.

2. The court may extend the stay upon a further showing that the
attorney general or prosecuting authority has pursued the civil or
criminal investigation or proceeding with reasonable diligence and the
proposed discovery would interfere with its continuation. Discovery may
not be stayed for a total of more than 6 months over the objection of the
private plaintiff.

3. A showing made pursuant to this section must be madein
chambers.

Sec. 25. Upon a showing by the attorney general or a prosecuting
authority that unrestricted participation by a private plaintiff would
interfere with or unduly delay the conduct of an action, or would be
repetitious, irrelevant or solely for harassment, the court may limit his
participation by, among other measures, limiting:

1. Thenumber of witnesses he may call;

2. Thelength of the testimony of the witnesses; or

3. Hiscross-examination of witnesses.

Sec. 26. No action may be maintained pursuant to section 11 of this
act that is based upon information discovered by a present or former
employee of the state or a political subdivision during his employment,
unless hefirst in good faith exhausted internal proceduresfor reporting
and seeking recovery of the proceeds of the fraudulent activity through
official channels and the state or political subdivision failed to act on the
information provided for at least 6 months.

Sec. 27. 1. Noaction may be maintained pursuant to this chapter
that is based upon the public disclosure of allegations or transactionsin
acriminal, civil or administrative hearing, in an investigation, report,
hearing or audit conducted by or at the request of a house of the
legidlature, an auditor or the governing body of a political subdivision, or
from the news media, unless the action is brought by the attorney
general, a prosecuting authority or an original source of the information.

2. Asusedin thissection, “ original source’” means a person:

(&) Who hasdirect and independent knowledge of the information on
which the allegations were based;
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(b) Who voluntarily provided the information to the state or political
subdivision before bringing an action based on the information; and

(c) Whoseinformation provided the basis or caused the making of the
investigation, hearing, audit or report that led to the public disclosure.

Sec. 28. 1. An employer shall not adopt or enforce any rule or
policy forbidding an employee to disclose information to the state, a
political subdivision or a law enforcement agency or to act in furtherance
of an action pursuant to this chapter, including investigation for,
bringing or testifying in such an action.

2. An employer shall not discharge, demote, suspend, threaten,
harass, deny promotion to or otherwise discriminate against an employee
in the terms or conditions of his employment because of lawful acts done
by him on hisown behalf or on behalf of othersin disclosing information
to the state, a political subdivision or a law enforcement agency in
furtherance of an action pursuant to this chapter, including investigation
for, bringing or testifying in such an action.

Sec. 29. 1. An employer who violates subsection 2 of section 28 of
thisact isliable to the affected employee in a civil action for all relief
necessary to make him whole, including, without limitation,
reinstatement with the same seniority asif the discrimination had not
occurred or damagesin lieu of reinstatement if appropriate, twice the
amount of lost compensation, interest on the lost compensation, any
special damage sustained as a result of the discrimination and punitive
damagesif appropriate. The employer isalso liable for expenses
recoverable pursuant to section 23 of this act, costs and attorney’s fees.

2. An employee is entitled to the remedies provided in subsection 1
only if:

(&) Hevoluntarily disclosed information to the state or a political
subdivision or voluntarily acted in furtherance of an action pursuant to
this chapter; and

(b) Hewas harassed, threatened with termination or demotion, or
otherwise coerced by his employer into any participation in fraudulent
activity.

Sec. 30. 1. An action pursuant to this chapter may not be
commenced more than 3 years after the date of discovery of the
fraudulent activity by the attorney general or prosecuting authority or
more than 10 years after the fraudulent activity occurred, whichever is
earlier. Within those limits, an action may be based upon fraudulent
activity that occurred before October 1, 1999.

2. Inan action pursuant to this chapter, the standard of proof isa
preponderance of the evidence. A finding of guilt in a criminal
proceeding charging false statement or fraud, whether upon a verdict of
guilty or a plea of guilty or nolo contendere, estops the person found
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1 guilty from denying an essential element of that offensein an action
2 pursuant to this chapter based upon the same transaction asthe criminal
3 proceeding.



