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Nevada Network Against Domestic Violence

May 1, 2003

Assemblyman Bernie Anderson
Chairman, Assembly Judiciary Committee
Nevada State Legislature

401 S. Carson Street

Carson City, Nevada 89701

Re: SB 224
Dear Chairman Anderson and Committee members:

My name is Susan Meuschke. I am the Executive Director of the Nevada
Network Against Domestic Violence (NNADV), the statewide coalition of domestic
violence programs in Nevada. I am here today to speak in favor of SB 224.

Imagine facing a courtroom empty except for your abuser, his attorney and
several strangers (the judge, clerk and bailiff). Imagine having to plead your case in an
environment desi gned to intimidate, with no one there to provide any kind of support.
This is a reality for many victims of domestic violence who haven’t the resources to hire
an attorney to represent them and who have been deprived of any support by a motion of

the opposing attorney to close the courtroom. This is the kind of scenario that SB 224 is
designed to address.

F

In 1999, the Nevada Network Against Domestic Violence embarked on a two

year project to monitor the impact of domestic violence laws on courts around the state.

=
=
This was a collaboration between the Network, the Supreme Court and the Attorney E

o
General‘s Office. One of the many things that we discovered during the course of that a

project was this issue of victim’s being deprived of the presence of supportive advocates

or family members during court proceedings; this was particularly prevalent in civil

cases. We did some initial research and discovered that a bill had been passed in the
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2001 Legislative Session that provided victims of sexual assault the right to have an
attendant (support person) accompany them throughout the criminal justice process.
There was nothing in NRS that addressed that same need on the civil side. A review of
other states found that both California (see éttached) and Illinois (also attached) provide
such a support person in all civil protective order hearings and in Tllinois also all criminal
proceedings. Ina U.S. Justice Department publication (attached) we learned of other
states that provide such support in criminal matters. SB 224 asks that you do that and
more, by providing that in any civil or criminal proceeding a victim of domestic violence
will have access to moral and emotional support through the presence of an attendant,

Section 1 of the bill amends Chapter 50 of NRS to provide for such an attendant
in any civil action involving a victim of domestic violence. The attendant will not be
required to have any special training or knowledge but rather will be there to provide
support. It also provide that this kind of support will not constitute the unauthorized
practice of law and that if the attendant will be a witness in the proceeding that they are to
be called first so as not to exclude them from the entire proceeding.

Section 2 of the bill adds domestic violence to the list of crimes for which a
victim can designate an attendant to be present throughout the criminal proceedings.
Again, the attendant is there only to provide emotional and moral support,

Through this bill we have tried to guarantee that anyone who contends that they
are a victim of domestic violence has the right to have 2 support person accompany them
through any justice system process. We believe that this guarantee will benefit both the
victim and the process.

I thank you for your time and attention to this testimony and I would be happy to

answer any questions you might have for me.
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CA Codes (fam:6300-6305)

FAMILY.CODE
SECTION 6300-6305

6300. An crder may be igsued under this part, with or without
notice, to restrain any person for the purpose of preventing a
recurrence, of domestic violence and ensuring a period of separation
of the pe§;bn§rinvolved, if an affidavit shows,§£6 the satisfaction
asonable proof of a past act or'acts of abuse.
S

/

6301. (a) An order under this part mé& be granted to any person
described in Section 6211, i udipg a minor pursuant to subdivision
(b} of Section 372 of the Code Civil Procedure.

(b) The right to petition f ief shall not be denied because
the petitioner has vacated t houselqld to avoid abuse, and in the
case of a marital relationghip, notwith anding that a petition for
dissolution of marriage, for nullity of maxriage, or for legal
separation of the partigs has not been file >

of the court,

6302. An orderissued under this part shall set forth.on its face a
tantially the following form: ,
"NOTICETO RESTRAINED PERSON: If you do not appear at
hearing sbpecified herein, the court may grant the requested
for a périod of up to 3 years without further notice to you."

6303. (a) It is the function of a support person to provide moral
and emotional support for a person who alleges he or she is a victim
of domestic violence. The person who alleges that he or she is a
victim of domestic violence may select any individual to act ag a
support person. No certification, training, or other special
qualification is required for an individual to act as a support
person. The support person shall assist the perscon in feeling more
confident that he or she will not be injured or threatened by the
other party during the proceedings where the person and the other
rarty must be present in c¢lose proximity. The support person is not
present as a legal adviser and shall not give legal advice.

(b) A support person shall be permitted to accompany either party
to any proceeding to obtain a protective order, as defined in Section
6218. Where the party is not represented by an attorney, the
support person may sit with the party at the table that is generally
reserved for the party and the party's attorney.

{c) Notwithstanding any other provision of law to the contrary, if
a court has issued a protective order, a support person shall be
permitted to accompany a party protected by the order during any
mediation orientation or mediation session, including separate
mediation sessions, held pursuant to a proceeding described in
Section 3021. The agency charged with providing family court
services shall advise the party protected by the order of the right
to have a support person during mediation. A mediator may exclude a
suppoxrt person from a mediation session if the support person
participates in the mediation session, or acts as an advocate, or the

! presence of a particular support person is disruptive or disrupts

/
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CA Codes (fam:6300-6305) Page 2 of 2

the process of mediation. The presence of the support person does
not waive the confidentiality of the mediation, and the support
person is bound by the confidentiality of the mediation.

(d) In a proceeding subject to this section, a Support person
shall be permitted to accompany a party in court where there are
allegations or threats of domestic violence and, where the party is
not represented by an attorney, may sit with the party at the table
that is generally reserved for the party and the party's attorney.

(e) Nothing in this section precludes a court from exercising its
discretion to remove a person from the courtroom when it would be in
the interest of justice to do so, or when the court believes the
person is prompting, swaying, or influencing the party protected by
the order,

———————

Section 6218,
shall inform both
of the order,

ibited from owning,
tempting to own, possess,
purchase or receive a fire luding notice of the penalty
for viclation.

6304. When making a protective order, as defined j
where both parties are present in court, the co
the petitiones.and the respondent of the te
including notice

enjoining the parties
20 (a) unless both
itLten evidence

6305. The court may not issue a mutuzl orde
from specific ac of abuse described in Sectio
parties perso ly appear and each party presents w
cmestic violence and (b) the court makes
findi of fact indicating that both parties acted primaritly as
aggressors and that neither party acted primarily in self-defénge,

i
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750 ILCS 60/ [llinois Domestic Violence Act of 1986

of the clerk of the court, simplified forms and clerical assistance to
help with the writing and filing of a petition under this Section by any
perdan not represented by counsel. In addition, that assistance may be
provided by the state's attorney. /
(Source:“P.A. 90-590, eff. 1-1-99.) S/

Sec. 203.

60/203) /
Pleading; non-disclosure of address; non- sclosure of
schools.

{a) A petitign for an order of protection shall Bé in writing and
verified or accompanied by affidavit and shall allege” that petitioner
has been abused by respondent, who is a family orgpdﬁsehold menber. The
petition shall further\set forth whether there i any other pending
action between the parties. During the pendehcy of this proceeding,
each party has a continui duty to inform the tourt of any subsequent
proceeding for an order of or any other state.

(b) If the petition states that discldsure of petitioner's address
would risk abuse of petitioner “ar any memBer of petitioner's family or
household or reveal the confidengial Qdress of a shelter for domestic
violence victims, that address may‘he émitted from all documents filed
with the court. If disclosure is n fessary to determine jurisdiction or
consider any venue issue, it all be made orally and in camera. If
petitioner has not disclosed n address under this subsection,
petitioner shall designate ap alternative address at which respondent
may serve notice of any metio

(c} If the petitiomer i
order of protection, an
facility, pre-school, pr
district, ecollege, or
and address of the
private school, p

{750 IL

seeking to have child protected by the
if that child is“enrolled in any day-care
indergarten, private hool, public school
university, the petitioner\may provide the name
y-care facility, pre-school, pre-kindergarten,
ic school district, college, or iversity to the
court.  However, f the petition states that discIsgsure of this
information would cisk abuse to petitioner or to the child protected
under the ord this information may be omitted from al, documents

(750 ILCS 60/205)

Page 3 of 26

‘jg{ Sec. 205. Application of rules of civil procedure; Domestic abuse
a

'vocates.
(a) Any proceeding to obtain, modify, reopen or appeal an order of

protection, whether commenced alome or in conjunction with a ecivil or
criminal proceeding, shall be governed by the rules of civil procedure
of this State. The standard of proof in such a proceeding is proof by a
preponderance of the evidence, whether the proceeding is heard in
criminal or civil court. The Code of Civil Procedure and Supreme Court
and local court rules applicable to civil proceedings, as now or
hereafter amended, shall apply, except as otherwise provided by this

law.

(b} (1) 1In all circuit court proceedings under this Act, domestic .

abuse advocates shall be allowed to attend and sit at counsel table and
confer with the victim, unless otherwise directed by the court.

(2) In criminal proceedings in circuit courts, domestic abuse
advocates shall be allowed to accompany the victim and confer with the
victim, unless otherwise directed by the court.

(3) Court administrators shall allow domestic abuse advocates to
assist victims of domestic violence in the preparation of petitions for

orders of protection.
(4) Domestic abuse advocates are not engaged in the unauthorized

F Sot it
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/50U LILCS 60/ Hlinois Domestic Violence Act of 1986 Page 4 of 26

( practice of law when providing assistance of the types specified in this

. subsection (b}. ______——dj
L (Source: P.A. 87-1186; 87-1255; B8-45.)

{750 ILCS 60/208)
{ Sec. 206. Trial by jury. There shall be no right to trial by jury

in any proceeding to obtain, wmodify, vacate or extend any oxger of
protection under this Act. However, nothing in this Section shal
any existing right to trial by jury in a criminal proceeding.
(Scurce: P.A. 87-118s6.)

(750 ILCS 60/207)
Sec, 207. Subject matter jurisdiction. Each of the circuit courts
shall have the power to issue orders of protection. /
(Source: P.A: 84-1305.) /

{750 ILCS 60/208)

Sec. 208. Jurisdiction over persons. In child gistody proceedings,

the court's personal jurisdiction iz determined by this State's Uniform

~Child Custody Jurisdiction Act, as now or hereafte amended. Otherwise,
the courts of this State have jurisdiction to bifd (i) State residents

and (ii) non-residents having minimum contacts with this State, to the

extent permitted by“the long-arm statute, Secfion 2-209 of the Code of

Civil Procedure, as now, or hereafter amended.

(Source: P.A. 84-1305.)

(750 ILCS 60/209)

Sec. 209, Venue. 5,

{a) Filing. A petition-for an order Af protection may be filed in
any county where (i) petitioner resides,/ (ii) respondent resides, (iij)
the alleged abuse occurred or {iv) the pétiticner is temporarily located
if petitioner left petitioner's ‘residenfe to avoid further abuse angd
could not obtain safe, accessible, and/adequate temporary housing in the
county of that residence. *,

(b) Bxclusive Possession. With respect to requests for exclusive
possession of the residence under t {s Act, venue is proper only in the
county where the residence is located, except in the following
circumstances: ‘ "\

{1) If a request for e lusive possession of the residence is
made wunder this Act in onjunction with a proceeding under the
Illinois Marriage and DissoYution of Mgrriage Act, venue is proper
in the county or judicial /circuit where the residence is located or
in a contiguous county or Audicial circiit.

{2) If a request for exclusive possession of the residence is
made under this Act in afiy other proceeding, provided the petitioner
meets the requiremen of item (iv) of subsection (a), venue is
proper in the county judicial eircuit ere the residence is
located or in a contijGuous county or judicial circuit. In such case,
however, if the urt is not Iocated 1 the county where the
residence is located, it may grant exclusive, possession of the
residence under /subdivision (b)(2) of Sectign 214 only in an
emergency order Mnder Section 217, and such grant, may be extended
thereafter beyghd the maximum initial pericd only by a court located
in the county #here the residence is located.

(¢c) 1Inconverient forum. If an order of protecti g is issued by a
court in a coun in which neither of the parties resides, the court may
balance hardshjips to the parties and accordingly transfer‘gny proceeding
to extend, modify, re-open, vacate or enforce any such ordex to a county
wherein a pafty resides.

(d) Objection. Objection to venue is waived if not made within
as respondent's response is due, except as otherwis provided
in subsegtion (b). In no event shall venue be deemed jurisdictional.

(Sourcey P.A, B6-966; 87-1186.)

F & o U
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Office for Victims of Crime

U.S. Department of Justice \/é )
Office of Justice Programs '\>9'/

Tue CriME ViCTIM'S
RicHT To BE PRESENT

Introduction

or crime victims and their families, the right to be present during criminal justice

proceedings is an important one. Victims want to see justice at work. They want

to hear counsel’s arguments and view the reactions of the judge, jury, and defen.
dant. Most state victims’ rights constitutional amendments and statutory victims’ bills of
rights give victims the right to be present during proceedings.

Status of the Law

@ most of these states impose limitations on that right.

m concetn that a victim's right to attend proceedings may
accused. Thus, victims are often given a right to be pres-
oes not interfere with the rights of the accused™ or is

ent only “to the extent
“consistent with the

. The “rule on witne .
might be influenced by hearing the testimony of
unsel. Thus, to ensure a fair trial, witnesses are

excluded—seque _ ,
does not apply xempted as a party to the case.

looking only at one side of the equation—
y excluding the prosecution’s witnesses, They

¥ing the proceedings. In practice, defense

ily members as potential witnesses to have
] yresult, this rule often allows victims and family mem-
bers to be echuded even when they have little, or no, relevant testimony to offer.

"'Carolina, and Utah—generally exempt crime victims from sequestration as witnesses.
Arkansas, New Hampshire, South Carclina, and Utah still permit the court to

OvVC
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exclude a victim when “necessary to protect the defendant’s
right to a fair trial™ or where “inconsistent with the constitu-
tional and statutory rights of the accused™ or similar language is
used. Utah only exempts victims from the rule “where the prose-
cutor agrees with the victim’s presence.” Other states, including
Idahc® and New Mexico,” do not exempt victims from the rule
on witnesses despite a general right to be present as indicated by
their statutes and constitutions.

Bix other states—Louisiana, Maryland, Michigan, Nevada,
South Dakota, and Washington—give crime victims a right to
be present only after they have testified.? Washington also gives
victims a right to be scheduled to testify as early as possible to
maximize their attendance at the trial.?

A few states in their statutes clearly give victims of crime a right
fb be present during proceedings and provide a specific exemp-
tion from the rule on witnesses. For example, Alaska provides
ictims with a clear statutory right “to be present during any pro-
eding in . . . the prosecution and sentencing of a defendant if
e deferidant has the right to be present, including being pres-
t during testimony even if the victim is likely to be called as a
itness.”* Alaska's rule on witnesses, however, also allows vic- ‘
choice when the court exempts “the victim of the alleged
ime . . . during criminal . . . proceedings when the accused has
e right to be present.”™

\)d’hen defense cotnsel objects to the presence of the victim/
witness in the courtroom on the grounds that it violates the
de{fendant’s constitutional right to a fair trial, judges and
prosecutors sometimes err on the side of caution, excluding the

victim from the courtroom or discouraging the victim from exc.
cising his or her right to attend the trial. However, case law indi-
cates that a defendant’s right to a fair trial is not necessarily
compromised by a crime victim exercising the right to attend
proceedings, even when the victim is a witness in the case. A de-
fendant “must show more than the mere possibility that [the vic-
tim] conformed her testimony to that of the other witnesses”
because the burden of proof is on the defendant to show he or
she was denied a fair trial.

Recently, the Arizona Supreme Court ruled that the state’s con-
stitutional amendment on crime victims' rights and the statutory
and rule changes that implemented it “effectively removed the
presumption of prejudice that we traditionally attached to-a trial
judge’s refusal to exclude a witriess from the courtroom.”” Thus,
the court found that altering or limiting the defendant’s right to
exclude witnesses did not violate constitutional due process.

Some courts have upheld the victim’s right to be present even
where there was no explicit exemption from the rule on witness-
es. For example, Wyoming law gives victims a right to remain in
the courtroom unless the court:tules that good cause requires ex-
clusion. In one case, the Wyoming Supreme Court found that
the trial court, after hearing the arguments of counsel, had pror
erly balariced the defendant’s cénistitutional rights agaitist the |
victim’s statutory rights and did not err ix}..pennjrtiﬁg the victim
to remain in the courtroom during the testimony of another vic-
tim. During trial arguments about whether the victim should be
allowed to remain in the courtroom, the prosecution noted that
the victim had made a lengthy pretrial statement that was pro-
vided to the defense.” ' '

Apart from traditional sequestration rationales, other arguments

- have been offered to justify the exclusion of victims/witnesses

from a trial. When a victim has not previously identified the ac-
cused as the perpetrator, allowing the victim to be present in the
courtroom and observe the defendant may influence in-court
identification. Of course, the potential problem is substantiatly
diminished when there is a pretrial identification.

In addition, the defense counsel may argue that the mere pres-
ence of the victim in the courtroom can prejudice the jury and
interfere with the defendanr’s right to a fair trial. However,
courts have rejected this argument: “[Tlhere is nothing inher-
ently prejudicial in the presence of the victim. The fact that a
defendant may not want the reminder of the crime to be a rea)
presence, we do not see of itself, as an interference with the de-
fendant’s right to a fair trial.”*




Crafting a Compromise

everal states have attempted to draft statutes that encout-

age courts to limit the application of sequestration rules.

Wisconsin’s law states that exclusion of a victim to preserve
a defendant’s right to a fair trial must be based on something
more than the fact that the victim would be present during the
testimony of other witnesses.’ Florida's law requires the court to

determine that the victim’s presence' would be préjudicial; the . -+ -

victim cannot be excluded merely because he or she is subpoe-
naed to testify." L e

T dwg o
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Delaware and Wyoming require the defendant to show good

cause to exclude the victim.” In several other states, the Eotirt!
cannot exclude a victim unless it determinies that thavictim’s |
testimony “would be materially affected” if he or she were 0,
hear the testimony of other wimesses.” Virginia recently =
strengthened its law giving victims a right to attend, providing
that a crime victim “shall not be excluded unless the court de-
termines, in its discretion, the presence of the victim would
substantially impair the conduct of a fair trial."”® [Emphasis
added by author.]

i .cher states, courts are encouraged to craft compromises based
on the context of a particular case. For example, North Carolina
 requires the court to “make every, effort to permit the fullest at-
tendance possible for the victim” without interfering with the
defendant’s right to a fair trial.” California’s statute provides de-
tailed instructions to the coutt in this regard, stating that any
order of sequestration must aliow the victim to be present when-
ever possible. The party moving for the victim's exclusion must
demonstrate “a substantial probability that overriding interests
will be prejudiced by the presence of the victim."? The statute
gives examples of such “overriding interests,” including the de-
fendant’s right to a fair trial and the protection of withesses from
harassment and physical harm. The court is required to consider
reasonable alternatives to excluding the victim, and the victim
must be heard at any hearing regarding exclusion. The court
also must make specific factual findings that support any victim
exclusion.”

In many cases, accommodating the interests of both the defen-
darir and the crime victim may be possible. Often, a crime vic-
tim has made pretrial statements, or has even been deposed,
regarding the facts of the case. Such prior statements reduce the
likelihood that victims/witnesses will alter their testimony, re-
1less of any intervening influence. If the victim/wimess does
give conflicting information while on the stand, defense counsel

in the case could confront the victim with the earlier statement.

The judge or jury then would have to consider any variation in
such testimony when assessing the credibility of the victim. The
Utah Supreme Court noted that “inconsistent statements of wit-
nesses, whether they be by the actual vietim or others, are in
many cases simply a credibility factor that the finder of fact must
weigh in determining the outcome.” Alternatively, a victim
could testify first and then remain in the courtroom for the dura-
tion of the proceedings.

Although a victim may have a right to be present in the court-

=2 roomeand mayeven be exempted from the rule on witnesses, the

' v;jqnm’é‘mgl;l}ro attend is not absolute. The court retains discre-

tiongtaconiro] courtroom decorum. The judge can order a crime
e o . .

victim, (or e¥en a defendant) who is disruptive or violent to be

.: remaved from the courtroom.”

) S PCE P
Unlike some other victims' rights, the right to attend criminai
justice proceedings, especially the right to attend the trial, gener-
ally does not involve an administrative burden. Most often, the
crime victim is a witness in the case and thus, to testify, will be
notified of the date and time of proceedings. Victims generally
have the right to be notified of all public court proceedings on
request—even if they are not witnesses—so the right to attend
proceedings does not imply an additional burden of notification.
Rather, large-scale implementation of the victim’s right to attend
appears to have been restricted by the presumption that allowing
a victim/witness to remain in the courtroom viclates the right of
the defendant to a fair trial. As illustrated above, such a pre-
sumption may be unwarranted.

Current Issues

Sitting at the Counsel Table

Many victims want the right to sit at the counsel table with the
prosecutor during proceedings. Only Alabama’s law affirmatively
gives victims this right.” In contrast, Louisiana’s court rule

. specifically prohibits the victim from sitting at the counsel
table.”

Case law indicates courts generally do not allow victims to sit at

* the counsel table. In an Arkansas case, a conviction was over-
turned because the court found that allowing a robbery victim
to sit at the counsel table during the trial may have unfairly prej-
udiced the defendant.” However, that same year, a California
case found that allowing the victim to sit at the counsel table did
not prejudice the defendant’s right to a fair trial. The court was




careful to note that it did not intend, by its ruling, to condone
seating victims at the counsel table.”

Incarcerated Victims

These who oppose giving crime victimns a strong right to attend
court proceedings often raise the issue of incarcerated crime vie-
tims. The crime may have taken place inside a correctional facil-
ity, or the victim may become incarcerated for another matter
after the offense. A concern is that giving all crime victims a
right to be present during criminal proceedings poses a security
risk as incarcerated victims are transported to and from court.

Most states that have addressed this issue provide that the right
to attend criminal proceedings does not apply to an incarcerat-
ed crime victim.* In contrast, Wisconsin expressly provides for
the participation of incarcerated victims: “The court may re-
quire the victim to exercise his or her right . . . using telephone
or live audiovisual means, if available, if the victim is under
arrest, incarcerated, imprisoned or otherwise detained by any
law enforcement agency, or is admitted or committed on an in-
patient basis to a treatment facility . . . and the victim does not
have a [representative] to exercise the victim’s right [to attend
court proceedings].”

Support Person

Crime victims may benefit from having a support person present
during proceedings. The supportive presence of a trusted advo-
cate or family member often enables a crime victim to exercise
his or her right to be present during proceedings. Recognizing
this, 11 states—Arkansas, California, Colorado, Delaware,
Minois, lowa, Kentucky, Nevada, New Hampshire, Ohio, and
Wisconsin—give crime victims a right to have an advocate or
support person present during proceedings.®

In some cases, supportive advocates or family members have
been put on witness lists for the apparent sole purpose of exclud-
ing them from the trial or other proceedings. As a result, some
states have attempted to restrict such tactics. For example,
Oklahoma law provides that “when any family member is re-
quired to be a witness by a subpoena from the defense, there
must be a showing that the witness can provide relevant testi-
mony as to the guilt or innocence of the defendant before the
witness may be excluded from the proceeding by invoking the
rule to remove potential witnesses.”” New Harmnpshire similarly
restricts abuses of the rule on witnesses to exclude support peo-
ple: “If a victim/witness advocate is called as a witness, a party
opposing such action may tnove for an order requiting the
party desiring to use such testimony to show cause why such

victim/witness advocate’s testimony is necessary. In no case sha..
a victim/witness advocate be sequestered unless the court finds
and orders, based on the facts of the case, that failure to se-
quester would violate a defendant’s rights.”*

Conclusion

ictim service providers consider the right to atrend crimi-

nal justice proceedings one of the fundamental rights of

crime victims. Although its application, especially at
criminal trials, has been restricted in practice, some statutes
and the limited case law suggest that the tight can be applied
more broadly without placing an undue burden on the criminal
justice system or interfering with the constitutional rights of
the accused.
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