DISCLAIMER

Electronic versions of the exhibits in these minutes may
not be complete.

This information is supplied as an informational service
only and should not be relied upon as an official record.

Original exhibits are on file at the Legislative Counsel
Bureau Research Library in Carson City.

Contact the Library at {775) 684-6827 or
library@Icb.state.nv.us.




' Feb 08 03 06:56p

Perkins

e2/BY (. \’s. 2003* 6: 38PHZ2 SIMCQUATD METZLER

RS LR PRIV SR B AN ES LA

E. WAYNE HAGR AND
THE BSTATE OF JEAN N. HAGE,

Plaintifh,
V.
THE UNITED STATES,
Defendant.

shbhpobbbbhabton et kene

On April 29, 2002, Defendant flleda

208-37/6-3407/ P.2
Y AN ke vt T WO - -y .-
51oh0.526” 7, I

No. 91-1470L
Senior Judge Smith
Filed: FEB -5 008

Claim of Taking Based Upon Denial of Acceps to Stockwaters and Forage. Plaintiffs filed their

opposition to Defendant's motion on May 29,
argument on Defendant's motion wea held on Jy

assoncompensable, Dofendant believes that ¥

to forage or an easement to graze onto their
Carolina Coastal Council, 508 U.8. 1003

privilega and sarves as a pre-existing limitatio

associated with stockwaters or 1866 Act dit

clsims that the losa of accoss as & Yowult c

nonvompenssble, since that interest was ne
under the 1866 Act,

Plaintiffs respond that Dofendant’s
of righta in this case amounts to & “fee i

! The Court’s declsion was conveyed
December 11, 2002. Thia Order setg forth

2002, and Defendunt replied on June 12, 2002. Oral
26, 2002, After carefuil consideration of the briefs
Defendant’s Motion for Partial Smuy.]udmmt.‘

ntiffs’ taking claims based upon lack of access to

al of the grazing privilege roust be diamissed
nintiff arw atternpting to* ‘bootstrap” s propestyright
ed water rights. Defendant relies on Lucas v South
992) for the principle that grazing is & revocable

&3 on fedcral Iands. As & matter of law, defendant
withdrawal of the grazing privilego is therefine

g past of Plaintiffs’ title to water rights or ditch rights

ion should be denied becmse: (1) plaintifis’ bundle
* which includes the right of access to vestad water

the partiss in a tclophone status confevence on
basis for the Court’s dacision.
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rights; and (2) that the taking was not the resul} of & revocation of the grazing permits, but rather a
combination of physical and reguiatory actiond by the government that culminated in the teking of
Plaintiffs’ cattle opsration und swckwater rights in 1991, In support, plaintiffs ergue that the
government i estopped from asserting the grezing rights have no value bacause they routinely
imposs esiate taxes on property rights located on grazing aliotments when the rancher using thoss
allotments dies. Plaimtiffh also highlight thet 2 factusl dispute exiats as to why their grazing permits

grazing permajts were renewed, plaintiffhs could not shide
by them because the govemment’s unlawfil acgions closed their livestock business in 1991, Lastly;
Plaintiffh argue that valike the permit grazing land
these propety rights are independent of the graging
permit, and enhance the value of the base properti

A2 mn [nitial mattey, the Court recognizes that this is Defendmnt’s fourth metion for summary
judgment or partial summary judgmen:, shd appreciates the govemment’s afforts to namow ths
issues in this matter. In this instance, however] Defendant has filed to sct forth an issuc that the
Court can dispose of on summery judgment. First, ss Plaintiffs established at trial, the rockwatar
tights and ditch rights were possessed by Plaintifh ! predecessors in interset long before the grazing
pecwit system was established by the governineat. Second, Defendant’s reliance on Lucas is
misplaced bocause the permissible permanent dasemmt the Supreme Court snvisioned was in the
coptext of pre-axisting nuisxnce principles inhetent in the landowner's title iteelf. Lucas, 505 US,
1028-29. Lastly, Defandant appears to suggest that the rights the Court enumerated in Mage
United States, 51 Fed. Cl, 570 (2002), ere exsextinlly worthless without a corresponding grazing
pewmiit. Bven looking past the factual disputes that exist swsronnding the cancellation of the grazing
permita, the Court is not of the opinion that the lack of 3 grazing permit that prevents access to
federal Jands can eliminate Plaintiffs’ vested wate rights end ditch rights that pre-date the creation
of the permit system. The value of these rights| if any, is something to be determined at trial, For
these reasons, the Coust hereby DENIES Defengiant’s Motion for Partial Summary Judgrent.

It i1 so ORDERED.
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