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Agreement Number/, ERV4 YotV

DEVELOPER AGREEMENT

This Agreement, dated this, 3%/ day of (b wsrtes, 2003, by and betweon the STATE
OF NIIVADA. acting by and through i's DEPARTMENT OF TRANSPORTATION, (the
DEPARTMENT), and JEFF DINGMAN, (the PEVELOPER).

WITNESSETH:

WHERBAS. pursuant to the provisions contained in Chapter 408 of the Nevada Revised
Siatutes, the Diroctor of tho DEPARTMEINT may enter into agrecineits necessery 10 cary out
the provisions of the Chapter, and

WHEREAS, a conercte median barrier rail is in place on US 50 between the limits of mp
DO 13.62 and mp CC 6.69.  With an opening in the rail at mp CC 3.00 that allows tor left turn
atcess for adjacent property owners; snd

WHERLAS, the DEPARTMENT has designed and plans to velocate the truck escape
ramp near the median barrier rail opening, and estimates its construction cost at $800,000,
(hereinafior referred to as TRUCK RAMP PROJECT); and

WHEREAS, the DEVIILOPER is sceking approval from Douglas County 1o devclop &
single-family residential subdivision known as {he Clear Creek Ranch and Golf Club consisting
of approximately 103 units and related amenities (borsinafter referred to as the SUBDIVISION),
and

WHEREAS, in order to accommodate access to and from SUADIVISION, DEVELOPER
is wiging DEPARTMENT 10 construci a full movement highway interchange near his
subdivision on US 50, which is not planned or a priority of DEPARTMENT; and

WHERKEAS, the purpose of this Agresment is to eliminate the priority for the TRUCK
RAMP PROJECT and apply the associated construction cost of $800,000 towards & projcct to
implement closing the median rail opening, to celocate the lefl turn access 1o US 50 to a locution
approximetely % milo west of the current location through the construction of a full movement
highway interchange at such new location. and to provide public and private funding for such
access relocation and interchange constnuction (hereinafter referred 1o 88 the PROIGCTY; and

WHEREAS. the DEVELEOPER will execute an agreement with the State of Nevada,
acting by and through its Dlvision of State Lands whereby the Division of State Lands will grant
to DEVELOPER an easement aver certain real property for ingress to and egress {rom the
SUBDIVISION (heroinafier referred 1o a8 STATE LANDS AGREEMENT); and

WHEREAS, the DEVELOPER  will exccute an agrecment with adjacent propeny
owncrs that will address a change in their access to Highway 30, (hercinafter referred to as
OWNERS AGREEMENTS), and
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WHEREAS, the actions of the DEVELOPER and DEPARTMENT will creatc &
substantial mutual as well as public bencfit by providing public/private funding for construgtion
of an interchange at Highway 50 that will entence safety as well as improve traffic gfficiency:
and

WHERLAS, the DEVELOPER is willing and able to perform the sevvices doscribed
herein,

NOW, THEREFORE, in consideralion of the premises and of the mulual covenants
hercin comainos, it is sgreed as follows:

ARTICLE 1- DEVELOPER AGREES:

1. To pay all costs associated with the PROJECT in excess of $800,000 (Bight
{Jundred Thousand Dotlars), allocated by tho DEPARTMENT, PROJECT costs arc estimated Lo
be §3,740,000, This estimate does not include design and right of way of which DEVELOPER
is also rosponsible.

2. o be responsible for design engineering for the PROJECT. Design of PROJECT
will be 10 DEPARTMENT Standards and Specification. To provide design plans, right of way
maps and legal descriptions 1o the DEPARTMENT at 60% and $0% completion for revicw and
comment The design shall also include a drainage impact report and an electrical power source.
Final plans must be submitted to DEPARTMENT twelve (12) weeks prior 10 advertisement 10
allow preparation for soliciting bids.

3. To design PROJFCT to accommodate access to the interchange from bath side of
US 50.

4. fithin ten (10) calendar days of the final plan submittal, DEVELOPER will
submit a cashier’s choek for $2,940,000 to DRPARTMENT for deposit as identified in peragraph
3 under “DEPARTMENT AGREES”. The purpose of the deposit i3 to secure the
DEVELOPER'S obllgations hereunder.  [f upon completion of the PROJECT 2 final amount is
«till due, the DEVELOPER will mzke payment of tho rewnaining balance within thirly (30)
calondar days of recaipt of the fina! billing invoice from DEPARTMENT DFRPARTMENT wiil

not advertise PROTECT without this submittal and will proceed 1o advertise the TRUCK RAMP
PROJECT.

s, To complete the roview of all change orders submitted by the DEPARTMENT,
which pertain to the PROJECT and return comments within {en {10) calendar days after service
of such submittal, otherwise the DEPARTMENT will proceed with change orders so as not 1o
defay the PROJECT  No response fiom the DEVELOPER within this time frame will gonstitute
tho DEVELOPIR'S consent and acceptance and the DEPARTMENT will proceed.

6. To hire a professional fand surveyor licensed in the State of Nevada to provido
Property surveys, prepare and contract for title reports, caiculate all parcels necessary for
PROJECT, including all acoess and abutter's rights along US 50 for the interchange ramps, and
permancnt easemcnts for slopes, maintenance and dratnsge that is necessary for PROJECT.
Surveyor will be responsible for all parce) calculations for & frontage road system (o e conveyed
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to the appropriate County. Surveyor will prepace legal descriptions and right of way plans to
DEPARTMINT standards for those property takings that will be conveyed to DEPARTMENT

7 To acquire all right of way necessary to provide a fully controlled access facility,
and to have fully exccuted STATE LANDS AGREEMENT and QWNERS AGREEMENTS
prior to PROJICT advertisemont to address access to parcels effected with the closing of the
median opentng and with the acquisition of control of acess along US 50 for the intetchange.
The access road to PROJECT will be a public facility,

8 To provide written confirmation from the appropriate County that all the access
roads 1 thie PROJECT will be maintained 43 public facilities.

9. To be rosponsible for cnvironmental work, clearancés and permitting
requirements for PROFECT. This includes any permits or NEPA requiremncnts from Federa)
Properly ownors inciuding but not limited to: Stare Lands, BLM, and the National Forest
Service.

0. To coordinate with Carson City to inctude PROJECT in the Carson City 2004
fiscal year Transportation Improvement Plan prior to PROJECT advertisement.

11, To maintain or provide for maimenance all of the PROJECT improvements
excluding those listed in paragraph 7. under “DIIPARTMENT AGREES", and including the
riding surface over the structure and praffitl visible from the cross access road.

12, To deposit a cashiers check or any other accoptable financial instrument
acceptable to DEPARUMENT in an amount of $48,000 (Fony-eight Thousand Doltars) within
30 dayy of exceution of this Agreement. [f this amount is not received within this time frame,
this Agreement shall be terminated and DEPARTMENT will proceed with TRUCK RAMP
PROIZCT,

ARTICLE 1 - DEPARTMENT AGRERS: .

i Afer PROIECT advertizement, to remove the TRUCK RAMP PROJECT from
the current State Transportation Jprovement Program and contribute an amount nat to exceed
800 000 (Eight 1fundred Thousand Dollars) earmarked for the TRUCK RAMP PROJECT to
the PROJECT to be used anly towards the construction of the PROJECT.

2. After DEVELOPER acquires all vight of way and agreements as stated in
paragrophs 7,8,9, and 10 of DEVELOPER AGREES, to advertise, award and administer the
construction of PROJECT in accordance to DEPARTMENT standavds, policies and procedures
and to invoice DEVELOPER monthly for all costs in excess of $800,000,

K} To deposit the DEVRELOPER'S cashier checks as identified in paragraphs 4. and
12, under “PEVELOPER AGREES”, with the State Treasury in an interest bearing Deferred
Revonue Holding Account identified by this Agreement Number. The Principal will earn
prorated interest through the quarter and interest will be credited Lo the account quanerly by the
State Tremsurer &t the average Super Jumbo CD rate (paid on $1,000,000.00 CD's) quoted by the
three largest banks in Nevada. The DEPARTMENT will draw upon the account on a bi-weekly

3
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basis or as necessary to cover the actual construction cost of the PROJECT. The DEVEQPER
will be natified of the actual construction costs of the PROJECT and ihe funds withdrawn frow
the aceount by DIIPARTMENT by an itemized billing nveice and a copy of the pay estimtate. if
tho funds in the account become insufficient to cover the DEVELOPER’S share of the
PROJICT costs, tho DEPARTMENT reserves the right to request another cashier’s check from
DEVELOPER.

4 ARer the work has been performed and the DEPARTMENT has recsived all
costificutes, guaraniees, releases, affidavits and any ofher documentation required by the Contract
Specifications eny Special Provisions, the DEPARTMENT will provide the DEVELOPER with
2 statement of all transactions processed through the DEPARTMENT and an itemized list of the
actual cost of all work performed, 1f o balance is due, the DEVELOPER will be billed within
thirty (30) days (or the unpaid costs. Any romaining unexpended principal o interest carned an
the DEVET.OPER'S contribution held i the Deferred Tevenue A¢count will be refunded to the
DEVELOPER within thirty (30) calendar daya after the end of the quarter following completion
and fina! payment on the PROJECT.

S. To review the design plans at 30%, 60%, and $0% completion, and to preparc the
conslruction specifications. Areas of concern will be directed to DEVELOPER 1o incorpotate
said comments.

G. To allow the DEVELOPER to observe PROJECT construction with escor by
DEPARTMENT'S Resident Enginecr. Ttems of concern will be reported to DEPARTMENT'S
Resident Lngineer and not to the Contractor.

7. fo raaintain the bridge structursl components, the abutients, the piers il any, the
slope paving if any, the approack slabs and the interchange ramps, and 10 remove graffid visible
from US 50.

8. To allow the DEVELOPER 10 name the finished interchange with review and
approval by the DEPARTMENT and support from Carson City.

ARTICLE TW - IT [S MUTUALLY AGREED:

l. The term of this Agreement shall be from the date first written above through an
including the 31 day of Necember, 2004 or until construction of all improvements contcmplated
hersin have beecn completed and accepted by the DEPARTMENT, save and except the
responsibitity for maintenance as speoified herein, and payment by DEVELOPER has becu made
in full. or under the conditions in paragraph 2. under "MUTUALLY AGREED™,

2. $hould PROTECT not be advectised by March 31, 2004, DEPARTMENT will
proceed to advertise TRUCK RAMP PROJGCT and the $800,000 DEPARTMENT contribution
will no Jonger be available. Paragraph 2. under "DEVELOPER AGREES” requires final plans
to be submilted to DEPARTMENT by January 6, 2004.

3. Until the award of the contract for PROJECT, this Agreement may be terminated
upon thiry (30) calendar days written notice by utuai consent of both parties.  Should

4
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DEVELOPER terminate the Agreenicnt or not mect PROJBCT times lines as described hevcin to
advertise PROJECT, DEPARTMENT shall retain the $48.000 as mentioned tn paragraph 12 of
“DEVELOPER AGREES”. This is the estimated increase in Cost Lo DLEPARTMENT as a result
of delay to advertise TRUCK RAMP PROJECT. The partics expressly agree that this
Agrecment shali be terminated immediatcly if for any reason federal and/or State Legistature
fundini ability o satisfy this Agrcement is not appropriated or is withdrawn, Jimited, or
impaired, and the DEVELOPER wajves al! claims for damagcs.

4, Al aotices or other copumunicalions tequired or permitted o be given under this
Agreement shall be in writing and shall bo deemed to have been duly given if delivered
personally in hand, by telephanic facsimile with simultaneous regular mall, or mailed certificd
mail, retum veceipt requested, postage prepaid on the date posted, and addressed to the other
party af the address set forth below:

To tt:e DEPARTMENT Thomas E. Stcphens, ['.E., Pirector
Attention: Wayne Kinder
Nevada Department of Traasportation
Roadway Design Division
1263 South Stewart Street
Carson City, NV 89712
Phone (775)-838.7490
Fax: (775)-888-740}

To the DIIVELOPER: JefY Dingman
P.0.Rox 16
Glenbrook, NV 89413
Fax:  (775)-749-3180

With copy 10 FELDMAN SHAW, LLP
Atn: Lewis S. Feldman
182 U.S, Highway 50
P.O, Box 1249
Zephyr Cove, NV §9448
Phone: (775)-588-5311
Fax: (775)-589-6447

5 The DEPARTMENT does not provide any warcanty that the cstimste s an
accurato reflection of the final cost.  The DEPARTMENT disclaims any such warranty.
DEPARTMENT will ot advertise PROJECT should the final engineer’s cstimate excoctl the
consiruction cost A3 mentioned in paragraph 8. under “MUTUALLY AGRELD" unless
PEVELOPER submits an additionsl cashiers sheck for inereased amount. The final costs may
vary widely depending on the Contractor's bid prices. The DEVELOPER shall bo wary in its
reliance on the estimates set forth in the Agreement.

é The DEPARTMENT will award the total contract in accordance with its rules and
procedures under the Standerd Specificarions for Road and Bridge Coastruction to fhe lowest
responsive and responsible bidder. The DEPARTMENT has the right to rejoct any and afl bld
proposals, and will recelve written concurrence from DEVELOPER to award,
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7. Construction eogineering costs will be she actua) constiuction engineering costs
ineurred by e DRPARTMENT during the construction of 1he PROJFCT, and are included as
part of PROIECT costs.

3. PROJIFCT costs and funding are as follows:
Costs: DEPARTMENTPE § 5000
DEPARTMENT CE & 487,000
CONSTRUCTION  $3,243,000

Total $3,740,000
Funding: DEPARTMENT $ 800,000

DEVELOPER $2.940,000
Total 3,740,000

9, To the fullest extent permtitied by law, the DRVELOPER shail defend, indemnify
and hold harmioss the State of Nevada, and the employees, officera and agents of the State of
Nevada from any liabilities. damages, losses, claims, actions or proceedings, including, without
Jimitation, rcasonable attorney's fees, that arc caused by the negligence, QITOLs, omissions,
reckless or intentional misconduct of the DEVELOPER or the cmployees or agents of the
DEVILOPER in the performance of this Agreement.

10.  To the fullest extent permitted by law, the DEPARTMENT shall deifend,
indomnify and hold harmiess the PEVELOPER, and the employees, officers and agents of the
PEVELOPER from any liabilities, damages, fosses, claims, actions or proceedings, including,
without limitation, reasonable attorney’s fass ihat are caused by thc neglipence, errors,
omissions, rockless or intontional misconduct of the DEPARTMENT or the employets or agents
of the DEPARTMENT in the pertormance of this Agreement.

11, The PEPARTMENT does not waive and intends to assert available NRS Chapter
41 liabiliy kmitations in all cases. Agreement liability of both pastics shall not be subject (0
punitive damages. Actual damages for any State breach shall never exeeed the amount of funds
which have been appropriated for payment under this Agreement, but not yet paid, for the fiscal
year Ludget in oxistence at the time of the breach.

12.  Failure to declare o breach ot the actual waiver of any particular treach of the
Agreement or its material or nonmatetial terms by cither party shall not operate as a wutver by
such party of any of its rights or remedics as to any other breach,

13, An alteration ordeted by the DEPARTMENT which substautially changes the
scrvices provided for by the expresscd intent of this Agreoment will be considercd extra work,
and shall be specified in an Antendment which wili set forth the nature and scope thereol. The
method of paymeant for extra work shall be specified at the time the amendment s written,

14, ‘This Agreoment and the dghis and obligations of the panties hereto shall be
governad by, and construed according to, the laws of the State of Nevada. The parties consent o
tho jurisdiction of the Nevada district courts for enforcement of this Agreement.

15, ‘The ilegalily or invalidity of asy provision or porion of this Agreement shail sot
allect the validity of the remainder of the Agreement and this Agreement shalt be construed s if

6
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such provision did not exist. The arenforceability of such provision shall not be held 1o render
any oiher provision or provisions of this Agreement unenforceable,

16, All or any property presantly owned by gither patty shall remain in such
possession upon termination of this Agrecment, and thers shait be no teamsfer of property
between the parties during the course of this Agreement, cxcept A3 {dentified herein.

7. 1tis specifically agreed between the parties cxecuting this Agreeinent that it is not
intended by any of the provisiony of any part of this Agrcement (0 create in the public or any
memuer thereof a third parly beneficiary status hereunder, or (o authorize anyong not a party 10
this Agreoment 10 maintain 3 suit for personal injuries or property damage pursuant to the terms
or provisions of this Agreement.

18.  Each party agrees 10 keep and maintain under generally accepted accounting
principtes fulj, true and complete records and documents pertaining 1o this Agresment and
proseni, al any rensonable time, such information for inspection, examination, review, audit and

copying at any office where such records and documentation is maintained. Such records and
documentation shall be maintained for three (3) years after final payment 13 made.

19.  The parties arc associated with each other only for the purposes and to the extent
sot forth Ln this Agreement Each parly is and shall be a public agency scparate and distinct from
the other party and shall have the right to supervise, manage, Ooperste, control and direct
performance of the details incident to its duties under this Agreomedtt.

20.  Neither party shail aesign, transfer or delegate any rights, obligations or duties
Lunder this Agreement without the prior written consent of the other party.

21, Pursuant to NRS 239010, information or documents may be open o public
inspection and copying. The partics will have the duty to disclose unless a partigular rocord is
confidential by law or 8 common law balancing of interests.

33, Each party shall keep confidential a}! information, in whateve{ form, produced,
prepared observed or received by that party to the extent that such information is confidential by
Jaw of otherwise required by this Agresment.

23, This Agreement constitutes the entire agreement, except it is dependent wpon the
necossary STATE LANDS AGREFMENTS and OWNERS AGREEMENTS and maintenance
ohligations, of the parties and such arc intended as a complete and exclusive statement of the
promiscs, representations, negotiations, discussions, and other agreements that ynay have been
made o connection with the subject matter hereof. Unless an inteprated attathment to this
Agreement specificatly displays a mutusl intent to amend a particutar part of this Agreement,
general conflicts in language between any such attachment and this Agreement shall be
" onsirued consistent with the terms of this Agreement. Uniess otherwive expressly authorized by
the terms of this Agreement, no modification or amendment to this Agreement shall be binding
upon the parties unless the same is in writing and signed by the respective parties hereto and
approved by the Attorney General.




_©2/21/2983 89:35 7758858719
FEE-18-2003 TUE 11154 AM NDOT DIR OFFICE FAX NO. 7028887201 !?.%OEQ %

IN WITNESS WITRREOL, the pariies have executed this Agreement on ihe day and year

first nbove written.
State of Nevada, acting by and through its

Jefr e ma_n DEPARTMENT QE..!'RANS'!_’ORT ATION
s PR
' ‘ Director i

ST

Asst. Director

Recommended:

e —
edr/Divivion Head

District Engin

Approvsd as to Legality & Form:

__Uen 91‘ ] '\ft;\f&
Deputy Aftorney General

s ——

10/30/02




