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Dillon's Rule or Not

by Scott Logan, Research Assistant
July, 1999

County governments' powers have been greatly
influenced by a legal ruling of one man, Judge John
Dilion. Under his ruling, known as Dilion’s Rule, the
powers of local governments are sharply limited.

Judge Diilon was the chief justice of the Iowa
Supreme Court in the late 1800's. He was also one
of the greatest authorities on municipat law during
the period and a prolific writer on local
governments. Dillon strongly distrusted local
government as a result of the era he lived in.
During the late 1800's political machines and strong
party bosses controlled local government, leading
to rampant corruption and inefficiency.

Judge Dillon was also reacting to a small but vocal
group which was proclaiming that local
governments had certain inherent constitutional
powers even though such powers were not spelled
out in the various state constitutions. They argued
that state general assemblies had no authority to
interfere with these local powers.

In his opinion, Judge Dillon ruled that local
governments are entities subject to the will of the
state legislature. In the most well known passage
from his ruling, he wrote:

It is a general and undisputed proposition of law
that a municipal corporation possesses and can
exercise the following powers, and no others: first,
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those granted in express words; second, those
necessarily or fairly implied in or incident to the
powers expressly granted; third, those essential to
the accomplishment of the declared objects and
purposes of the corporation - not simply
convenient, but indispensable. Any fair, reasonable,
substantial doubt concerning the existence of power
is resolved by the courts against the corporation,
and the power is denied. '

In effect, this means that local governments can do
only those things they are specifically empowered
to do. It also states that if there is any reasonable
doubt whether a power has been conferred on a
local government, then the power has not been
conferred.

As corruption continued to pervade locatl
government, state legislatures turned to Dillon's
Rule for the authority to enact legislation controlling
the actions of local governments.

Today, Dillon's Rule exists in only a few states. In a
number of states, citizens responded to the control
of local governments by state legislatures by
proposing an alternative system. Based upon their
idea of a "moral" right to local self-government,
they began the home rule concept. The primary
argument behind the concept is that local
government has a better understanding of local
needs and traditions and is better suited to handle
local issues. This is the same concept that state
governments have used to take control of more
issues from the federal government.

Under the home rule concept, local government is
freed from excessive legal restrictions imposed by
state laws and the strict construction of those laws
in accordance with Dillon's Rule. Home rule allows
counties to have greater flexibility in organization,
finance, and functions. In the organizational area,
home-rule authority gives counties the authority to
have a position of appointed manager, or the
position of elected executive, or both. It gives
counties the ability to change the method of
electing commissioners and the size of the

2
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legislative board. It also enables counties to change
many elected administrative positions to appointed
positions instead. This flexibility allows counties to
better meet demands placed upon them. Moving
from the traditional government form allows for
more centralization and accountability through the
addition of a county manager or county executive.

Control of their fiscal administration is granted to
local governments under home rule. The ability of
counties to control their own finances and promote
financial stability is greatly enhanced when the laws
governing county debt and revenue raising are
loosened by the state government. Traditionally,
counties could not issue bonds and raise debt limits
under their own authority. Home rule also protects
counties from mandates of state legislatures which
require counties to perform additional functions
without providing additional sources of revenue.

Home rule also aliows county governments to
better serve the needs of their diverse populations.
For example, within a state there are rural and
urban counties which must provide very different
services to their constituents. If the state mandates
what services a county may provide, an urban
county may be forced to provide a service more
appropriate to the rural county and therefore
decreasing the resources it has to provide more
services appropriate to urban areas.

The use of intergovernmental service arrangements
has also become quite common under home rule.
Counties and cities have begun to realize that some
services are better provided by the other and have
developed agreements that only one entity will
provide a particular service. In addition, the use of
intergovernmental service agreements has allowed
counties and their cities to avoid the duplicated and
uncoordinated efforts that confront neighboring
jurisdictions.

Home rule powers are generally granted in one of
two methods: charter or optional forms. A charter
serves as the counties "constitution" and s
approved by voters. The optional form permits

http://www.naco.org/pubs/research/briefs/dillon.cfm 03/04/2003
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counties to select from a variety of organizational
structures, such as the council-manager form or the
council-executive form.

One should remember that home rule is not
absolute. Since counties and other units of local
government are created by state government, they
will always be affected by state law In areas of state
concern. ‘

In some states, a mixture of home-rule and Dillon's
Rule is observed. For example, Virginia is generally
seen as a Dillon's Rule state. However, over the
years the state legislature has granted local
government broad powers. In effect, allowing local
Virginia governments more discretionary authority
than local governments in a number of states that
have formal home rule provisions.

The movement to adopt home ruile charters has
slowed in recent years. In many states, state

l legislatures have given local governments such
wide powers, that the desire to adopt a charter is
no fonger there. There are now 1,256 counties
which may adopt a charter. However, only 4.2
percent, or 129, of all counties operate under a
county charter.

Thirty-seven of the 48 states, with viable county
governments, have granted some measure of home
rule to local governments. States which ailow some
form of home rule, meaning charters or optional
forms of government, include:

Alaska

Mississippi
Arkansas Missouri
California Montana
Colorado New Hampshire
Florida New Jersey
Georgia New York
Hawaii North Carolina
Idaho North Dakota
Illinois Ohio
Indiana Oregon
TIowa Pennsylvania
Kansas South Carolina
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Kentucky South Dakota
Louisiana Tennessee
Maine Utah
Maryland Virginia
Massachusetts Washington
Michigan Wisconsin
Minnesota

The following states are considered non-home rule
states:

Alabama
Arizona
Delaware
Nebraska
Nevada
New Mexico
Oklahoma
Texas
Vermont
West Virginia
Wyoming

Sources:

Duncombe, Herbert Sidney, Mobérn County
Government (Washington, DC: National Association
of Counties, 1977): 106-107.

DeSantis, Victor S., "County Government: A
Century of Change." The Municipal Year Book 1989
(Washington, DC: International City Management
Association, 1989), 55-84.

‘De Voursney, Robert M., "The Dillon Rule in
Virginia: What's Broken? What Needs to be Fixed?"
University of Virginia News Letter, Vol. 68, No. 7.
July/August 1992.

Wwirt, Clay L. "Dillon's Rule." Virginia Town and City,
August 1989,
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25 JIowa 163, *; 1868 Iowa Sup. LEXIS 196, **
MERRIAM v. MOODY'S EXECUTORS.
[NO NUMBER IN ORIGINAL]
SUPREME COURT OF IOWA, DES MOINES

25 lowa 163; 1868 Iowa Sup. LEXIS 196

June, 1868, Decided
PRIOR HISTORY: [**1] Appeal from Lee District Court.
THURSDAY, JUNE 25.

MUNICIPAL CORPORATIONS: POWER TO LEVY AND COLLECT TAXES: WHEN IT EXISTS.--Action of right to
recover possession of part of lot 11, block 63, Keokuk.

It is admitted that the legal titie is in the defendants unless the same was divested by a tax deed of the
premises in controversy, executed to the plaintiff by the collector of the city of Keokuk.

This tax deed is the sole foundation of the plaintiff's title.

This deed is in the record, dated February 29, 1860, and in substance recites, that on the 23d day of
September, 1857, the collector of the city of Keokuk sold to plaintiff the premises embraced in this cause,
being then delinquent for special taxes due the city, "for macadamizing and curbing on Blondeau street, in
front of said property;” the plaintiff offering to pay, and paying, the said taxes and charges, and the said
property not having been redeemed in accordance with the ordinances and charter of said city, and the
time for redemption having expired, the said collector thereupon, by virtue of the authority vested in him in
the name of the city of Keokuk, conveyed said property to plaintiff.

The [**2] main defense insisted upon by the defendants is, that the city of Keokuk has, under its
charter, no power to sell or to authorize the sale and conveyance of real estate for the non-payment of the
special taxes (that is, taxes for macadamizing or curbing on the street in front of the lot) recited in the
deed from the city collector to the plaintiff, The plaintiff maintains that the city has such power,

It is essential to set out the various provisions of the charter and amended charter in reference to the levy
and collection of general and special taxes.

The "Act to incorporate the city of Keokuk," was approved December 13, 1848, The oniy sections in this
original charter relating to taxes are sections 27, 28, 29 and 30. These are as follows:

"SEC. 27. The city councll shall have power to levy an annual tax upon all property, real and personal,
within the limits of the said city subject to taxation for county revenue, to carry into effect the provisions of
this act: Provided, That no such tax shali in any one year exceed one-half of one per cent upon the ‘
assessed value of the property upon which the same is levied.

"SEC. 28. The city council shall make out a duplicate [¥*3] of taxes in proportion to the valuation of the
property of each individual in said city, on or before the first day of May in each year, to be signed by the
mayor and countersigned by the recorder, which duplicate shall be delivered to the collector of said city,

whose duty it shall be to proceed to collect the same within such time, and in such manner as the bylaws or
ordinances of the said city shall require, and to pay over the amount of such tax so collected, upon an

order of the city council, signed and countersigned in the same manner as is provided for said duplicate:
Provided, That the said council shall have power, on the complaint of any person aggrieved, to correct or 7 !
amend any illegal or erroneous assessment, before making out or delivering such duplicate to the collectc:
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"SEC. 29. The collector shall have power to sell personal property, and for want thereof to sell real estate,
for the non-payment of taxes within said city, giving the purchaser a certificate of such sale, setting forth a
brief description of the property so sold, and at what time he will be entitled to a deed, which certificate
shali be assignable by indorsement thereon; but no real estate shall [**4] be sold for the non-payment
of such taxes, unless the assessment of such tax or taxes shall have been duly notified by publication for at
least six consecutive weeks before the day when the said taxes are payable, in some newspaper published
in said city, or by notice posted for the same length of time in some public place in each ward thereof, nor
unless the intended sale of such real estate shall have been notified in the same manner and for the same
length of time prior to such sale.

"SEC. 30. All real estate sold under or by virtue of section twenty-nine may be redeemed by the owner
thereof at any time within two years from the date of the sale thereof, by paying the amount of the taxes
for which the same was sold, with cost of advertising and sale, and fifty per cent interest per annum upon
the whole amount of such taxes and costs. But if any rea! estate so sold remain unredeemed at the
expiration of two years from the date of the sale thereof, the collector of said city shall, upon the payment
of a fee of one dollar to him by the purchaser of such real estate at such sale, his assignee or legal
representative, make, execute and deliver a deed of such real estate to the said [**5] purchaser or his
assignee or representative.” :

The amendment to the city charter, approved January 22, 1853 (Laws 1853, ch. 77, 132}, contains the
following sections in relation to taxes:

"SECTION 1. That the city council of said city of Keokuk shall have authority to levy and collect, in addition
to the taxes now authorized by law, a special tax of not exceeding one-half of one per cent per annum,
upon the property, real and personal, situated in said city, and subject to taxation for county revenue, for
the purpose of improving the streets, alleys, and wharf of said city, and the payment of the annual interest
upon the bonds that have been, or hereafter may be, issued on account of the improvement of said streets,
alleys, or wharf: Provided, That the question whether any additional tax shall be ievied in pursuance of this
section, shall first be submitted by said city council to the legal voters of said city, at any special election,
and if a majority of said legal votes be given for said additional tax, then the same may be levied and
collected, as provided in this section; but said tax shall not be levied for more than one year, unless the
question of levying said tax [**6] be again submitted to the people.

"SEC. 2. The special tax aforesaid shall be levied and collected at the same time, and in the same manner,
as the other annual tax levied by said city; and the said city shall have the same rights, powers and
remedies to enforce the collection of the same, by the sale of property, or otherwise, as is or may be
provided for in other cases relative to the city revenue.

"SEC. 3. Said tax shall be payable only in money, and, when collected, shall, by said city, be set apart and
held separate and distinct from the other portions of the city revenue, as a fund specially pledged for the
payment of the annual interest on the bonds aforesaid, and the improvement of the streets, alleys and
wharf of said city; and shall from time to time be so applied by said city council, and for no other purpose
whatever,

"SEC. 4. The city council of said city shall have power to levy and collect a special tax on the lot or lots, or
the owner or owners thereof, on any street, lane, avenue or alley, or any part of a street, lane, avenue, or
alley, within said city, for the purpose of curbing, paving or grading the sidewalks in front of their
respective lots, and [**7] keeping the said sidewalks in repair, and for the purpose of lighting such
street, lane, avenue, or aliey.

"SEC. 5. The city council of said city shall have the power to levy and collect a special tax on the lot or lots,

or the owner or owners thereof, on any street, iane, avenue, or alley, or an part thereof, within said city,
according to their respective fronts, for the purpose of paving, planking, or macadamizing the streets,

lanes, avenues or alleys in front of their respective lots: Provided, That in case a special tax be levied on

the owners of property in said city, in pursuance of said sections four and five, for the purpose therein
specified, no tax, either general or special, shall thereafter be levied on the same property to make the .

same kind of improvements on any other street, lane, avenue or alley, or any part thereof, in said city." i
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Section 6 gives the city power to lay out public squares, streets, etc., and to "apportion and assess the
damages upon the real estate of the persons benefited,” which "assessments shall be collected and paid
over to the persons" entitled, but the mode of collection is not in said section specified.

Get a Document - by Citation - 25 103163

Section 7 relates to wharves, [**8] and provides that "in case private property is taken therefor under
the power herein conferred, the damage and benefits shall be assessed, collected and paid over in the
manner provided in the section in reference to streets.”

Sections 8, 9 and 14, the only other sections relating to taxes, are as follows:

"SEC. 8. The assessment of taxes made by virtue of the authority contained in the four preceding sections
of this act, shall be enforced and collected as may be provided by ordinances of the city counci! of said city.

"SEC. 9. All taxes and assessments, general or special, levied or assessed by the city council under this act,
or the act to which this is an amendment, shall be a lien upon the real estate upon which the same may be
imposed, voted, or assessed, for one year from and after the assessment has been confirmed by the city
council, and upon personal property from and after the delivery of the warrant for the collection thereof,
until paid, and no sale or transfer shall affect the lien: Provided, That in case the collection of any
assessment shall be delayed by judicial proceedings, the same shall continue a lien (uniess set aside)} upon
such real estate, for [**9] the period of one year from and after the final disposition of such judicial
proceedings." (See section 22 of the amendment of 1856 below referred to.) :

"SEC. 14. All deeds made to purchasers of lots soid for taxes or assessments by order of the city council, in
pursuance of this act, or the act to which this is amendatory, shall be conclusive evidence in all
controversies and suits in relation to the right of the purchaser, his or her heirs or assigns, to hold or
recover the premises, except it be shown that no tax or assessment was levied on the lot or lots, or that
the same was paid before the sale, or that the lot or lots were redeemed, in pursuance of the provisions of
the charter or ordinances of said city, before the execution of the deed or deeds."

“The charter was further amended in 1856. (Laws 1856, chap. 17, p. 421.)

Section 17 gives damages for changes of grade, to be assessed upon the real estate benefited, and section
18 provided as follows:

"SEC. 18. That the sums assessed by virtue of the preceding section upon any lot or part of lot or real
estate in the city of Keokuk, shall be a lien upon said real estate, and shall be collected by said city council
[**10] in the same manner as the other special taxes are now or may be collected, and the amount
apportioned by said commissioners against the city of Keokuk shall be paid by said city."

Section 22 is as follows:

"SEC. 22. That all taxes assessed by virtue of any law or ordinance of the city of Keokuk, upon the real
estate of said city, shall remain a lien upon said real estate, until said taxes are paid to said city, or her
proper collecting officer, and sa much of any law that conflicts with this provision is hereby repealed."

Soon after the amended charter of 1853 took effect, viz., on the 11th day of March, 1853, the city council
passed an ordinance, known as No. 41, the material portions of which are as follows:

Section 1 provides that when any special taxes are levied by virtue of sections 4, 5, 6 and 7, of the
amended city charter of 1853, a warrant shall be issued to the collector, and such "warrant shall be full and
sufficient authority to the collector to collect the taxes therein specified.”

Section 3 provides that the caliector, in case of the non-payment of said tax, shall "give notice of the sale

of the lot or lots;" and, "if said tax and costs are not [*¥*11] paid, the said collector shall, at the time and
place stated in said notice, proceed to sell the said lot or lots or parcels of land to the person who shall pay
the said tax and costs, for the least quantity thereof, to be taken off lengthwise from the left-hand side of ,
the lot or parcel of land, when standing in front of and facing the same.” ?
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Section 4 provides that the collector shall give a certificate to the purchaser, setting forth the amount of tax
and costs for which each lot was sold, with a description of the property; and that if said ot is not
redeemed the purchaser "shall be entitled to a deed.” '

Get a Document - by Citation - 25 Io% 163

Section 5 fixes the time of redemption at two years.

Section 8 reads as follows: "If any lot, or parcel of lot, so sold remains unredeemed at the expiration of two
years after sale thereof, the collector of the city shall, upon the payment to him of a fee of one dollar by
the purchaser, his assigns or legal representatives, make, execute and deliver a deed of conveyance of
such real estate to the said purchaser, or his assigns or representatives; which deed shall vest in the
grantee all right, title and interest which the charter of said city of Keokuk, and the acts [**12]
amendatory thereto, authorize." '

The District Court was of opinion that the city had no power to sell the lot for the delinquent assessment,
and accordingly gave judgment for the defendant.

The plaintiff appeals.
DISPOSITION: Affirmed.
CASE SUMMARY

PROCEDURAL POSTURE: Plaintiff purchaser sought review of a decision of the Lee District Court
(Iowa), which entered judgment in favor of defendant taxpayer in the purchaser's action to recover
on his tax deed that he obtained from a city as a result of the taxpayer's failure to pay special taxes
for curbing on the street in front of the taxpayer's property.

OVERVIEW: The taxpayer became delinquent on an assessment relating to special taxes for curbing
on the street in front of his property. As a result of the delinquency, the city sold the lot to the
purchaser under the ostensible authority of the city charter. The purchaser brought an action to
recover on the deed that he had obtained from the city. The trial court entered judgment in favor of
the taxpayer, and the purchaser sought review of the tria! court's ruling. On appeal, the court
affirmed the trial court's decision, holding that the sections of the amended charter that allowed the
city to levy and collect the taxes did not give the city power to sell or to authorize the sale and
conveyance of real estate for the non-payment of the special taxes that were recited in the deed from
the city to the purchaser. The court ruled that the charter did not imply such a power of sale to the
city and that had the city intended to allow itself the power to sell property in the event of a
delinquency for special taxes it was required to make an explicit grant of that power in its charter or
ordinances.

OUTCOME: The court affirmed the trial court's decision that had entered judgment in favor of a
taxpayer.

CORE TERMS: power to sell, collection, ordinance, amended charter, deed, special tax, charter, municipal,
conferred, necessary implication, levied, express power, non-payment, convey, necessatily implied,
expressly granted, original charter, grant of power, general tax, conveyance, front, levy, taxes levied, tax
deed, irregularities, ordain, by-laws, sale of property, power to pass, course of law

LexisNexis(TM) HEADNOTES - Core Concepts - ¢ Hide Concepts

Evidence > Procedural Considerations > Inferences & Presumptions
Governments > Legislation > Interpretation
Governments > Local Governments > Duties & Powers
HN1x A municipal corporation possesses and can exercise those powers granted in express words;
those necessarily implied or necessarily incident to the powers expressly granted; and those
absolutely essential to the declared objects and purposes of the corporation. Any fair doubt as
to the existence of a power is resolved by the courts against the corporation and against the _
existence of the power.The extent of a grant of power is to be ascertained from all of the / ﬁ
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sections of legislation relati™ to the subject; that is, they are to &ead and construed in the
light of each other, the better to determine the ultimate object of inquiry.

Tax Law > State & Local Tax > Administration & Proceedings

Governments > Local Governments > Charters

Governments > Local Governments > Duties & Powers

HN2¥ Where a grant in a city charter is silent as to the mode of collection of taxes, the grant of power
is not nugatory, but the city may provide for the collection of the tax by judicial proceedings.
The power to coliect does not authorize collection by sale. A city cannot sell the goods or lands
of the delinquent taxpayer unless there is an express grant in its charter,

+ Show Headnotes

COUNSEL: H. Scott Howell for the plaintiff.
P. T. Lomax for the appellee.

JUDGES: DILLON, Ch. J.

OPINIONBY: DILLON

OPINION: [*170] DILLON, Ch. J.--This case is not governed by that of McNamara v. Estes (22 Jowa
246), because distinguishable from it in three different particulars. The sale in that case was after the act of
March 22, 1858, "Concerning taxes levied by municipal authorities” (Rev. § 1144). The sale in this case was
before the passage of that act.

In that case the plaintiff was seeking to collect by suit. In this case the plaintiff seeks to recover upon his
tax deed as the source and evidence of an absolute and irredeemable title. In addition to this, the point as
to the power of the city to sell and convey real estate for the non-payment of special taxes levied under
sections 4 and 5 of the amended charter of 1853, was neither made by counsel nor decided by the court. In
that case the total want of power to sell [**13] was not denied; the questions made related to
irregularities concerning the exercise of the power. In determining the question now made, it must be
taken for settled law, that #M*Fa municipal corporation possesses and can exercise the following powers
and no others: First, those granted in express words; second, those necessarily implied or necessarily
incident to the powers expressly granted; third, those absolutely essential to the declared objects and
purposes of the corporation--not simply convenient, but indispensable; fourth, any fair doubt as to the
existence of a power is resolved by the courts against the corporation--against the existence of the power.
Vincent v, Nantucket, 66 Mass. 103, 12 Cush, 103, 105; Clark, Dodge & Co. v. Davenport, 14 Iowa 494;
Clark v. Des Moines, 19 Iowa 199: Minturn v. Larue, 23 HOW 435; Bank v. Chillicothe, 7 Ohio St. part 2,
pp. 31, 36, [*171] per HITCHCOCK, J.; Collins v. Hatch, 18 Ohio Rep. 524; Sharp v. Spear, 4 Hill 76,
approved in 2 Denlo 330, and in 10 N.Y, 329; Ham v. Miller, 20 Towa 450, 453; [**14] Maysv.
Cincinnati, 1 Ohio St. 268.

In the light of these fundamental principles, the question for determination in the present case is, whether,
as a mode of "enforcing and collecting the special taxes" or assessments authorized by sections 4 and 5 of
the amended charter of 1853, the city may lawfully pass an ordinance providing, that, in case of the non-
payment of such taxes or assessments, the lots in front of which the improvement is made may be sold and
conveyed by the city. That the city claimed to possess such a power is manifest from ordinance No, 41, set
out in the statement. This ordinance, in express terms, authorized such sale and conveyance. If the city
possesses the power it claimed and exercised, then the sale is valid, unless the irregularities and defects
urged against it are sufficient to invalidate it.

The extent of a grant of power is to be ascertained from all of the sections relating to the subject; that is,
they are to be read and construed in the light of each other, the better to determine the ultimate object of
inquiry, viz., what did the legislature intend? The Mayor v. Howard, 6 H. & J. 392, If it clearly intended to
confer [**15] the power, the courts should hold it to exist, otherwise not. //

The grant to the city in the above mentioned sections 4 and 5 is of "power to levy and colfect a special tax" @_
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on lots for curbing, macadamizin®etc., in front thereof. .

If this stood alone,--if, in other words, the only grant was of power "to levy and collect,”--then, as a
proposition of law, declared by many decisions, it would be plain that the city could not provide for such
collection by a sale and conveyance of the property. This precise point was [*172] the one decided by
this court in the case of Ham v. Miller (20 Towa 450). And see also McInerny v. Reed, 23 Iowa 410;
Blackwell on Tax Titles (ed. 1864), ch. 31, p. 448, and authorities there cited.

HNZF\Where such Is the grant, and the charter or constituent act is silent as to the mode of collection, the
grant of power Is not nugatory, but the city may provide for the collection of the tax by due course of law,
i. e. by judicial proceedings. Mclnerney v. Reed, supra: Bergen v. Clarkson, 1 Halst. 352; Mayor v. Howard,
6 H.&J. 383; Dugan v. Mayor, 1 G. & 1. 499; [**16] Bergen v. Clarkson, 1 Halst. 352.

The authorities above referred to clearly establish that the power "to levy and collect,” given by said
sections 4 and 5 of the amended act of 1853, would not authorize the council to sell and convey the
property of those who neglected to pay.

In Ham v. Miller (supra), WRIGHT, 1., delivering the opinion of the court, distinctly states that "the power
to assess” or "to collect taxes” does not include that of selling and conveying in case of non-payment.” And
to this effect are ali of the adjudged cases, without exception.

Indeed, it has not been claimed in argument that the power to sell could be derived from sections 4 and 5,
under which the special tax in question was levied.

If the power exists, it must be found elsewhere. We, therefore, proceed to notice the other sections of the
charter relied on by the plaintiff as conferring the power.

With respect to the annual tax authorized by section 27 of the original charter (act of December 13, 1848),
the general mode of collection is pointed out and a sale and conveyance expressly authorized (§§ 28, 29,
30).

And respecting the general tax, though called [**17] "a special tax"--general, because to be levied "upon
the property, real and personal, situated in said city"-- [*173] authorized by section 1 of the act of 1853,
it is provided that "the said city shall have the same rights, powers and remedies to enforce the collection
of the same by the sale of property, or otherwise, as is or may be provided for in other cases relative to
city revenue. Act of 1853, § 2.

Then come sections 4, 5, 6 and 7, providing for the levy of certain special taxes and their assessment upon
the property benefited. It was under sections 4 and 5 that the special tax in question was levied. None of
these sections specify the mode of collection. ‘

This is done in section 8, which reads as follows:

"SEC. 8. The assessment of taxes made by virtue of the authority contained in the four preceding sections
of this act shall be enforced and collected as may be provided by ordinances of the city council of said city.”

Does this give to the council power to provide by ordinance for the sale of the property of delinquents?

It is our opinion that it does not. This opinion is based upon the language of section 8, and upon the
argument derived from the absence of the [**18] power to sell which is expressly given with respect to
the general tax (section 27 of original charter), and the special tax specified in sections 1 and 2 of the
amendment of 1853, and which is not expressly given with respect to the special taxes mentioned in
sections 4, 5, 6 and 7 of the amended charter.

The object of section 8 was to remove by express words all doubts as to the power of the city to enforce
and collect the tax by ordinance. But the power to "collect” does not, as we have seen, authorize collection
by sale. It is said by Mr. Justice WRIGHT, in Ham v. Miller, that the power to sell must be expressly given.

/a
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So Mr. BLACKWELL says that a oration whose powers, in this respe,,are more strictly construed than
those of the State, "cannot sefl the goods or lands of the [¥174] delinquent, unless there is an express
grant in its charter." Tax Title (4th ed.), 448. And so the law is stated in Bergen v. Clarkson, 1 Halst. (N. 1.}
352, 361.

1f this is the law, then, inasmuch as there is no express power to sell conferred as respects the taxes in
question, this is an end of the plaintiff's case.

But it has been declared [**19] that such a power may exist by necessary implication. Sharp v. Spier, 4
Hill 76, per BRONSCN, J.

1t may be conceded that if the power to sell were absoiutely necessary to carry into effect the power
expressly delegated, that the power to sell would be held impliedly to exist. But how can that be claimed in
this case? The express power delegated is to collect the taxes, or at most to collect in such way as the
corporation may provide by ordinance. This power can be exercised and enjoyed without exercising the
power of sale. Hence, on acknowledged principles, the power to sell cannot be held to be given by
necessary implication. There is no necessity for any such implication in order to enjoy the power,

Again, every corporation has the implied common law power to pass all such reasonable ordinances as may
be necessary to carry into effect powers expressly conferred. ‘

And in this view, it is very doubtful whether section 8 gives the city any more or greater power to pass
ordinances to enforce the collection of the tax than it would have without this section.

Again, in respect to all other taxes except those mentioned in sections 4, 5, 6 and 7, the power [**20] to
sell is expressly conferred upon the city. It is not conferred with respect to these. The fair and natural
inference is, that the legislature purposely withheld it. Expressio unius. etc., is applicable. |

Again, by the common law, the power of corporations [*175] to pass by-laws is kept within specific
bounds; and it Is settled, that unless there is express power, or, what is equivalent, a power by necessary
implication, that they cannot ordain forfeitures of property or enforce by-laws by a pecuniary penalty, or
inflict punishments, or ordain a saie of property for neglect to pay taxes and assessments. Bergen v.
Clarkson, 1 Halst. 352, 361, and cases cited. In construing section 8, these well settled principles are to be
borne in mind.

Again, there is, in the difference between general taxes and special assessments, a reason why the
legislature should, with respect to the one have conferred the power to sell, and not with respect to the
other.

It would be almost impracticable for the city to collect by suit the amounts levied for general taxes and for
the special tax authorized by section 1 of the act of 1853. The amounts are small, and the debtors
[**21] as numerous as the tax payers of the corporation. With reference to the general tax, it has to be
collected annually. To prevent this inconvenience, the power to sell is expressly conferred.

On the other hand, the number of persons assessed for local improvements is much more limited, and the
amounts assessed frequently large. These assessments are made in occasional instances only. It is not
impracticable to collect these by suit. Indeed, collection of such assessments by suit and not by sale, is the
mode provided now by the general incorporation act for cities and towns. Rev. ch. 51, § 1068,

In the case at bar, the assessment upon the lot in question exceeded $ 100. For these reasons, it is our
opinion that section 8 of the amended charter does not confer upon the city the power to enforce the
collection of the tax by a sale of the property.

The only other section relied on by the plaintiff is section 14, which is copied in the statement of the case.
[*176] This section, when carefully examined, will be seen o contain no grant of power whatever. It is
provided for a different purpose. Its sole object is to declare the effect, as instruments of evidence, of
"deeds made to [**22] purchasers of lots sold for taxes or assessments."

The power to sell is not necessarily or even properly to be implied from this section. It refers to deeds Z?
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which are authorized to be mad the charter and amended charter. to phrase it, this section has

something to "feed upon" in section 29 of the original charter, and sections 1 and 2 of the amended charter
of 1853.

Its language is not made inoperative by holding that it has no reference to sections 4, 5, 6, 7, or 8, of the
amended charter. _

Again, suppose it does have reference to deeds for assessments for local improvements, yet if the
legislature, by inadvertent omission, failed to give the power to seli, such power is not necessarily to be
implied from the provision regulating the effect of the deed, and if not necessarily to be implied, it does not
exist.

For it is easy to see that the legislature might regulate the effect of deeds on the mistaken supposition that
they had authorized such deeds to be made, when in fact they had never given any such authority. In such
a case the power to make the sale and deed could not be necessarily implied from the provision regulating
the effect of the deed as evidence. [**23] It will not do to derive the power to sell from doubtful
inferences.

The alleged grant of the power to sell for failure to pay assessments for local improvements is illusory. At
first glance it seems that it is given by sections 4 and 5 of the amended charter, but when we get there it is
impossible to find it. In advance lies section 8 which apparently gives it, but reaching that point it still
eludes us, and in the distance we seem to see it in [*177] section 14, arriving at which it again escapes
the grasp, and can nowhere be found or localized within the demesne of the chartered rights of the
corporation. It is an ignis fatuus, without any actual existence.

In conclusion, we remark that it has thus been shown that there is no express power of sale given to the
city.

It has also been shown that it possesses no such power by necessary implication; that no such power is
necessary in order to exerclse or enjoy those expressly granted.

The rule of law denying to these corporations constructive power to sell the property of the citizen, except
where the power is unmistakably given, and the further rule of law, that, if there fairly exists a doubt
concerning the power, [**24] the doubt is to be resolved against the existence of the power, in favor of
the public and against the corporation, are founded in the highest wisdom and sanctioned by universal
experience.

It is our opinion that the tax deed, on which the plaintiff relied, did not convey to him the title to the lot,
and, hence, the court did not err in giving judgment for the defendant.

Affirmed.
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