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Settling for les

Should accident victims sell their monthly payouts?

BY MARGARET MANNIX

rion QOlson has had his share of

hard lmocks. When he was 3

years old, a dog bite caused him

vision and neurological problems,

as well as injuries requiring plas-
tic surgery. In his teens, he dropped out
of high school and wound up homeless.
"But he had hope. On his 18th birthday,
the Minneapolis man was to start receiv-
ing the first of five periodic payments to-
taling $75,000 from a lawsuit stemming
from the dog attack, He received the first
installment of $7,500, but the money
didn’tlast long.

So when Olson saw a televmon ad for a
finance company named J. G. Wentworth
& Co. that provided cash to accident vie-
tims, he saw a way to get his life back on
track. He agreed to sell his remaining fu-
ture payments of $67,500 to Wentworth
for a lump sum of $16,100. “I needed
money,” says Olson, now 20 years old. “If
I could get the money out like they were
saying on TV, I wouldn't have to worry
about being on the street anymore.”
Within six months, however, Olson had
gpent all the money and was living in a
car, He now wishes he had waited for his
regular payments.

Olson may be financially unsophisticat-
ed, but he is also caught up in a burgeon-
ing, and unregulated, new industry that
specializes in converting periodic pay-
ments into fast cash, Also known as factor-
ing companies, these firms can be a god-
send to accident victims, lottery winners,
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JERRY MAGEE Mississippi accident
victim sold his payments for quick
cash. Today he has only regrets.

and others who have guaranteed futurein-
comes but need immediate funds. But like
a modern-day Esau trading his inheri-
tance for a bowl of soup, the unwary con-
sumer may be selling future sustenance
for cheap. A growing number of federal
and state legislators, as well as several at-
torneys genéral, contend that factoring

companies charge usurious interest rates,
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fail to properly disclose
terms, and take advantage of
desperate people. “It’s un-
conscionable,” says Minne-
sota Attorney General Mike
Hatch. “They are really prey-
ing upon the vulnerahle,”

Frittering away, Critics
* further allege that factoring

companies undermine the
very law that Congress
passed to help beneficiaries
of large damage awards. In
1982, seeking to prevent ac-
cident victims from frit-
tering away large sums in-
tended to provide for them
over their lifetimes, Con-
gress instituted tax breaks
for those who agreed to re-
ceive their money over a pe-
riod of years. But now, con-
tends Montana Sen, Max
Baucus, a sponsor of that
legislation, the careful plan-
ning that goes into the
structuring of these pay-
ments “can be unraveled in
an instant by a factoring
company offering. quick
cash at a steep discount.”

A number of advanced-
funding companies compete for their
share of future payments that include
more than $5 hillion in structured settle-
ments awarded each year, The largest
buyer is Wentworth, handling an esti-
mated half of all such transactions.
Based in Philadelphia, the firm began by
financing nursing homes and long-term-
care facilities. In 1992 it started buying
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settlements that auto-accident vietims
were owed by the state of New Jersey.
Since then, Wentworth has completed
more than 15,000 structured-settlement
transactions with an approximate total
value of $370 million.

The deals work like this: A structured-
settlement recipient who wants to sefl,
say, $50,000 in future payments, will not

THRISTOPHER HICKS Wentworth sued t
entire amount of his payments. “They make you think you are
doing the right thing . . ., but you are really messing up your life.”

get a lump sum of $50,000. That’s be-
cause, a8 a result of inflation, money
scheduled to be paid years from now is
warth less today. Formulas based on such
factors as inflation and the date that pay-
ments begin are nsed to determine the
“present value” of the future payments.
The seller is, in essence, borrowing a
lump sum that i paid back with the in-

b

he Oklahoma man for the

surance company payments, The
interest on the borrowed sum is
called the “discount rate.”
Wentworth and other ad-
vanced-funding companies say
they are providing a valuable
service because structured settlements
have a basic flaw: They are not flexible,
Consumer needs change, they note, and a
fixed monthly payment does not. Went-
worth points to an Ohio woman who sold
the company a $500 portion of her
monthly payments for six years when her
bills were piling up and her home mort-
gage was about to be foreclosed. She re-
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ceivad ingtant cash of $21,000, at a dis-
count rate of 15.8 percent. The customer,
who did not wish to be identified, says she
is grateful to Wentworth for advancing
her the money when her insurance com-
pany would not. “The insurance compa-
nies just don't understand,” she says.
“When I needed their help, they were not
there” Likewise, a New York quadriple-
gie, who also did not want to be named,
says he secured funds from Wentworth at
a 12 percent discount rate to expand his
own business and, as a result, is more
successful than ever. “It was definitely
worth it for me,"” he says.

But other customers are not as satis-
fied. New York City resident Raymond
White lost pait of one leg when he was
struck by a subway train in 1990. A law-
suit led to a settlement that guaranteed
White ‘a monthly payment of $1,100,
with annual cost-of-living increases of 3
percent. In 1996, White, who did not
have a job, wanted cash to buy a car and
pay medical biils, So he turned to Went-

RAYMOND WHITE After losing a leg in a subway
accident, the New Yorker was guaranteed $1,100
every month. He gave up future payments totaling
$198,000 in exchange for $54,000.

worth, selling portions of his monthly
payments for the next 15 years in six dif-
ferent transactions.

Altogether White gave up future pay-
ments totaling $198,000. He received a
total of $54,000 in retwin, but the money,
which he used for living expenses, is now
gone. He bought a car, but it has been re-

d. He bought a plot of land in
Florida, but lost it to foreclosure. With
debts mounting, he now relies partially
on public assistance to get by. “Unfortu-
nately I was so overwhelmed with debt
and striving for a better life that I went
along with it says White. “In reality,
what I was doing was accumulating more
debt for myself” :

Some Wentworth customers say they
might have realized the repercussions of
their transactions had the contracts been
clearer about the long-term costs. Jerry
Magee of Magnolia, Miss., who has filed a
class action suit against the company, is
one of them. In a mortgage contract, for
instance, lending laws require that con-
sumers see their interest rate and the to-
tal amount of money they will be paying
over the life of the loan. By contrast, Ma-
gee's lawyer says, neither the effective in-
terest rate nor the total amount of the
transaction was clearly spelled out in the

‘ent instructs the insurance

13-page contract ov in the 25
other documents Wentworth
required him to sign. Went-
worth says it has been revis-
ing its documents to make
them easier to understand.
Change of address, While
the factoring transaction it-
self is complex, the transfer
of payments is simple. The
structured settlement recipi-

company to change his or her
addvess to that of the factor-
ing company. The check re-
mains in the recipient’s
name, and the factoring com-
pany uses a power of attor-
ney, granted by the recipient,
to cash it.

This roundabout method
is used because insurance
companies say structured
payments should not be sold.
Most seitlement contracts

specify that payments cannot
be “assigned,” and the Intes-
nal Revenue Service says that
payments “cannot be “accel-
erated, deferred, increased
or decreased.” Selling pay-
ments, the insurance compa-
nies say, amounts to acceler-
ating them, And that wmay
threaten the claimant’s tax
break. Tnsurance companies
say that if their annuitants
start selling their payments,
the social good that justifies
the tax break disappears,
Ironically, they make this ar-
gument even though some
insurance companies them- .
selves are now making coun-
teroffers to factoring compa-
nies, accelerating payments
to their own claimants, Berk-
shire Hathaway Life Insurance Co., for
example, recently offered a claimant a
lump sum of $59,000, beating Went-
worth's offer of $45,000, The IRS has not
formally addressed the tax issues, but the
U.S. Department of the Treasury has rec-
ommended a tax on factoring transac-
tions to discourage them,

Insurance companies also worry about
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having to pay twice. Last year, a judge
ruled an insurance company was obligat-
ed to pay a workers’ compensation recip-
tent his monthly payments because the
factoring transaction he entered into was
invalid under Florida’s workers' compen-
sation statute. For their part, the factor-
ing companies argue that even though
the claimants do not own the annuities—



the insurance companies do—the factor-
ing companies can buy the “right to re-
ceive” the payments.

Insurance companies are getting wise
to these factoring deals—CNa, a Chicago-
based insurer, noticed that annuitantd
from all over the country were changing
their addresses to Wentworth's Philadel-
phia post office box—and some are trying

JONATHAN SAUNDERS FOR UENSHR

to stop the transactions. Some insurance
companies, for example, refuse to honor
change-of-address requests or redirect
the payments back to the annuitant after
the deal is done. But redirecting a pay-
ment can cauge serious consequences for
the claimant. In Wentworth's case, the
company has each customer sign a clause
called a “confession of judgment,” which

P

allows the factoring company to sue cus-
tomers quickly for default when their
payments are not received; customers
also waive the right to defend themselves,

Christopher Hicks, a 20-year-old acci-
dent vietim from Oklahoma City, learned

the effects of that clause the hard way. In’
1997, Hicks signed over to Wentworth.

half of his $2,000 monthly payments for
the next 32 months and $1,500 for the 26
months after that. In exchange, Hicks re-
ceived $37,500, which he admits he

ickly spent on furniture, clothes, and

iteris, When Wentworth failed to -

receive a check from the insurance com-
pany that pays Hicks the anpuity, it se-
cured a judgment against hirn for the en-
tire amount of the deal—$71,000,

No clue. To collect, Wentworth garnish-
eed Metropolitan Life, meaning that Met-
ropolitan Life was supposed to start send-
ing Hicks's monthly checks to
Wentworth. It did not—the company
won't say why—and Hicks, who was sup-
posed to be getting $1,000 back from

Wentworth, was left with nothing. “When -

the money stopped, I had no clue what
was going on,” says Hicks, who had to
rely on family and friends until the two
companies settled their differences in
court. Hicks now wishes he had never
gotten involved with Wentworth. “They
make you think you are doing the right
thing in the long run,” says Hicks, “but
you are really messing up your life.”

Wentworth makes Liberal use of con-
fession-of-judgment clauses even though
they are illegal in consumer transactions
in the company’s home state of Pennsyl-
vania, The Federal Trade Commission
also bans the clauses as an unfair prac-
tice in consumer-credit transactions, The
clauses are allowable in business trans-
actions in Pennsylvania if they are ac-
companied by a statement of business
purpose. So in each case Wentworth cer-
tifies that the agreements “were not en-
tered into for family, personal, or house-
hold purposes.”

Such language is used in affidavits de-
spite cases like that of Davinia Willis, a
24-year-old resident of Richmond, Calif,,
who entered into a transaction with
Wentworth in 1996 to stop her house
from being foreclosed upon and to repair
wheelchair ramps—clearly, she says, per-
sonal uses. In a class action lawsuit
against the company, she cites the confes-

-sion of judgment as one reason why the

contract is “illegal, usurious, and uncon-
scionable” Weniworth says the clauses
are necessary to keep its customers from
reneging on their agreements,

In the end, the controversy over factor-
ing eompanies comes down to a funda-
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mental disagreement over the def-
inition of their business. The
factoring companies say they are
not subject to usury or consumer-
credit disclosure laws because
they are not, in fact, lenders. “We
don’t make loans,” declares An-
drew Hillman, Wentworth's gen-
eral counsel. “We buy assets.” But
some state attorneys general say
these transactions differ very lit-
tle, if at all, from loans and per-
haps should be classified as such.
That way, says Shirley Sarna,
chief of the New York attorney
general’s consumer frand and
- protection bureau, the law could
" prevent factoring companies from
charging discount” rates that she
gays in some cases have exceeded
‘75 percent. Wentworth says its av-
erage rate is 16 percent, and sever-
al factoring companies insist their .
rates would be much lower if in-
surance companies did not make
it expensive for them to complete
the deals. “By getting the insur-
ance companies to process the ad-
dress changes, it would overnight
transform our discount rates from
high teehs to the single digits,’
says Jeffrey Grieco, managing di-
rector of Stone Street Capital, an
advanced-funding firm in Bethes-
da,Md. :
Whoisright and whoiswrongis -
being hammered out in court-
rooms and statehouses across the
country. The insurance companies
were heartened last summer when
a Kentucky judge denied four of
Wentworth's garnishment ac-
tions, saying the purchase agree-
ments the customers signed were
neither valid nor legal, But other
courts have ruled differently.
In Ilinois, 2 new state law says
+that structured setilements can be
gold as long as a judge approves the trans-
action. Wentworth notes that more than
100 such sales have been approved, At the
same time, several state attorneys general
are examining the factoring industry’s
practices. “You have got to worry about
people who have a debilitating injury,’
says Joseph Goldberg, senior deputy at-
torney general for Pennsylvania, “The in-
jury is never going away and they have no
real means of income and probably no
means of employment. . . . f they give that
monthly payment up, it could have serious
consequences.” Voicing similar coneerns,
disability groups like the National Spinal
Cord Injury Association, which now re-
fuses to accept factoring companies’ ad-
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DAYINIA WiLLIS Galifornia woman sold her
payments to prevent a home foreclosure.
She is suing Wentworth claiming “iliegal
and usurious” terms.

vertisements in its magazine, are warning
members about the hazards of cashing
out. The association is “deeply concerned
about the emergenca of companies that
purchase payments intended for disabled
persons at a drastic discount,” says its ex-
ecutive director, Thomas Countee.

‘While opinions are divided about the
validity of factoring tramsactions, both
sides agree that regulation of the second-
ary market is necessary. As in Ilinois,
Connecticut and Kentucky have passed
laws requiring a judge’s approval of
advanced-funding deals, as well as fuller
disclosure of costs. Faced with mounting
criticism, Wentworth this week will
announce its pledge to submit every re-

quest for purchase of a set-
tlement to a court for approv-
al. Other states are expect-
ed to address the issue this
year, and in Congress, Rep.
Clay Shaw, a Florida Repub-
lican, has reintroduced a
measure that would tax
factoring transactions.

The factoring companies respond to all
these efforts by also calling for better dis-
closure from the primary market—the in-
surance companies, attorneys, and bro-
kers that set up the structured settlements
in the first place. Factoring companies ar-
gue that structured settlements are not al-
ways as generoug as they are represented
to be. “We challenge insurance companies
and their brokers to take the same pledge,”
said Michael Goodman, Wentworth's ex-
ecutive vice president.

Whatever the outcome of the debate,
consumers thinking about selling their
future payments are well advised to take a
hard look at what they are getting into, =



