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MEMORANDUM

T — e T —
DATE: May 8, 2002
10 Seuator Michael A, Schneider
——\ FROM:  Curol M. Smacfield, Sentor Research Anslyst
Research Division
QURIECT: z\g:;o;‘vm Emisdion Inspection Statiens: Camcerns of the Station

This memorandum is wrinen in yespanse 1o your request that the Legislative Counsel Bureau
conkact the Deparnrent of Maortor Vehieles (DMV), regarding concerns expressed by same of
the motar vehicle emission inspection station owners-in your district. [t i ry wnderstanding
th&tI;h:ﬂf;wws were particulaly concerned shout the inspection of the fnspection seatlons by

BACKGROUND INFORMATION
The Nevadn Leglslature first acwed to comral aiy paliution by somolling emissiony from
engines in 1973 (Nevada Rewited Stanges [NRSY 445B.700 thivigh 4458.845).  Since thar
time, the original program has been madified several times. Sccrions of the NRS relevaus 1o

 the discussion of inspacdon station operations and designation of the inspecting devices sre
supmarized below:

v Nevada Revised Statutes 443B.T70 provides tha; in counries wirh populations of 100,000 or
more the Stare Envirommental Conwpission shall adopt regulations for the comrol of
emissions from motor vehicles in deafgoaeed xreas.  The regulations must establish

19, by which the DMV stel! license authorized saslons o inspect, repair, adjusr,
and install devices for the vontrol of emissions, Inchuding the licensing qualificarions 1o he
met by any person perfonsiag those pagks,
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% Newada Revised Statutes $458.775 provides that the State Environmental Commission mmust
estublish requiraments by which the DMV may license authorized inspection starions,

« Nevadz Revised Statites 445B.785 pravides tha the DMV shall adopt regulmions w0
(1) prescribe e requirements for licensing anchorized inspeciion siatlons; €2) preseribe the
mamer in which imspecticn stations inspect vehicles and show compliance; (3) prescribe
i dagnostic cquipment Nocessary ta perform the requirad inspections, provided vhar the
diagoostic equipment must comply with the srandards of the Unired States Envivonmental
Protection Agency; (4) provide for any uecessary fee, bond, or insurance; and (5) provide
for the isspance of a parmnphict 1o explain the program fo motor vehisle owners.

o Nevada Revised Stanaes 4458.790 provides shar the DMV shall estsblish procedures for
inspecring the inspecrion stutions, It also authorizes the DMY to deny, suspend, or revoke
the Ticeuse of an approved inspecios or staviom if the inspector is not complying with the
NRS, wefuses wo furnish requesied materialy or documeats,  has issued & fraudulen

certificate of compliznce either through negligence or willfulness, or does nat follow the
prescribed] test procedures.

1n addition w the NRS, the Nvwadg Administrative Code (RAC) 4458.4985 provides thas the
awner of the inspectiog siation is responsible for say act or amission of an appraved {nspecior
employed by the inspacrion smrina, while the Inspector is acting within the scope of his
employment. : . ,

The DMV hat been granted the authority to develop regulations and programs 1o hmplement

- Ean3eainns hsgeetinns in couarles with popularions of 100,000 or more, sccarding to
783,

NRS 445B Your comstliuepls’ concerns revolve wround jnspection of the inspestion

stions agthorized by NRS 4458.790 and required by 40 Code of Federal Regulaions
(CFR) 51,343,

Tn researching rhis issuc, 1 have met witk the following DMV representatives: Lioyd Nelean,
Emiasions Control Program Manager in the Management Sesvices and Programs Division, and
Ralph A. Fetices, Chief lnvestigator in the Compliance Enfercement Division. In addision to
individual conversations with Mr. Nelson and Mr. Fetices, Robert Erickson, Research
Direcror, and [ alsa attended 3 workshop conduceed on April 8, 2002, by the DMV and
Mr. Nelson in Las Vegas., The purpose of the warkshop was to elicit commems from

inspection statiop owrers and 03pectors regarding proposcd mic changes affecting the motar
vehicle emissions inspection program.
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Ambority for the Inspretion of Iaspection Stations

Nevada Revised Stahates 4458 790 Alrects the DMV to “=stablish profedures for inspecring
authorized inspection stations . . . .* My, Felices said thar the DMV procedures comply wity
federal regulstions. Federal regulations governing performance andits of emission imspaction
stadons address hath overt and covert performance andirs. The overt audins include un 5fScial
visit 10 2 site by a DMV labongory rechnlcian, who cbeerves 8 licansed inspector while he or

she tests & vehicle. The labonaory wehniclan will also review wrinten records and documery
SeCurity.

Actording to 40 CFR 51.363, the covert aperations shall fuchude:

{ Remare visual observasions of inspector performance, which may include the use of
&lds such as binoculars or video camerns , |

(H) Site visits at least ante per yeur pér oumber of lnspectors using covert vehicles set
il ... :

(i) For stations tat conducs bomh testing and repairs, ar least one covert vehicle visit
per station per year imluding the purchase of repaizs and subsequent retesting if the
vehicle ia initially falled for rallpipe emission . . .y '

({iv) Documertation of ibe audit, h:ludtng mu candition and preparation, sufficiem
for building s legal case and paablishing & performance record;

{v} Cover vehicles covering e range of vehicle rechnology gmups vl

(vi) Snfficient numbers of covers vehicles and anditors to allow for frequent rotarion of
bath m prevent desection by stuclon personnel; and

(vii} Where applicable, access 1o on-line Inspection datshases by Sume personnel 1o
permit the creation and maintenasce of covery vehicle yecords.

Your constiments have asked whether the Nevads DMV is more stringemt than faderal
regulations would vequire. The 40 CFR 51,364 requires “substantisl penilties., .on vhe firy
oftensc for violatons thar direcaly affect emissiomt reduction benefies.” Even though the
NAC 443B.727 would sllow a fine on the first offemse, Mr. Felices said that in
Washoe County the DMV issucs only a notlce of violation order to cease further violsrions a
hat tme. My, Fellces said tha in Clark County a first offense recelves a $100 fine if the act is
demermined 1o be deliberare or ineavlonal.  For subsequem: offenses whhin three years of the
firss offente. the DMV assesses $730 for the second offense, $1,250 for the thizd, and $2,500
for the fourch.  Further, the fextersl regulations aliow for immedtiate temporaty suspension of a
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ifcense umil an sdminierative hearing is held. The DMV does not suspend lictnses unil afier
the fotarth vialation, unléss fraud is alleged.

Concerns of the Inspection Stution Qwners

Your constiments have Mentified several aspects of the DMV's covest performance audity
about which they are concerned. These include:

1. Notiee ofviqhﬁm received a mumoher of days after the vehicle has Jeft the premises;

2. The three-year period during which subsequent violations can be used n determine the
amount of the fine; and

3. The cumnlative liabliity of the station owner for violadons Incurred by inspecsars in his
or her exploy. - |

Noties of Vielation

Briefly, the swerion awners and inspectors said hat, uader the current DMV operations, the
DMV ¢overt vehicle ia not ideified w the inspector or station owner at the complerion of the
vehicle inspecdon.  The peran posing 23 # consimer legves the madon with vhe vehicle,
Therefore, they said that they do not knaw if the failure on the part of the inspecter performing
the emission inspection sctuslly oceurred. ‘For that reason, they said they eannor defand
themselves 1o an adminisorative hearing to profest an administrative fine. They have requesied
bt the DMV covert {nvestigutor identify himself or herself upon complerion of the vehicle
inspéction, 10 rhas the fovesdgawor might explain whet pait of the vehick: inspection was
incorrett. ‘The smrlon owners ure roaquesting that the procedure becoms one of insrructdon.

Mr. Felices sald what the DMV does nor klemtity im cavery performance gudit vehicles o
inspecrors and station owners becduse thal would shovven the time during which {2 can yse
the vehicle, He sald that the sgency veuts vehicles from car remial agencies with used vehbicles
jn their inventorius, such as Rea-A-Deng. Thess rental apenciss will allow the DMV o setup
the vehicle, if iv rerarns the vehicle to proper working order. Mr. Felices axid that the BMY
has approximarely $12,500 per fiscal year o fund its coven operations. He said that the
ngency does not have eacugh mosey 1o shorten the useful life of a set-up vehicle.

Three-Year Period of Determiging Violations

The station owners and inspeciars said char designaring three years as he time during which
subsequent fiaes might Iead 10 loss of license is too long. The station owners are also
responaible for the actiom of the luspectors in thelr employ, according o NAC 445B.4888.
The same mumber of violations within the three-yesr period could lead 10 loss of their lcenses
2s gtatiom aperamrs. They have requestad that te fime petiod be shoriened.

-1
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Mr. Felices salg s vhe detignation of theee years during which violadoas accymulace roward

increased fines or 10ss of licensa is aot ted 1o any federal regulation. He raid thas it would be
poisible o change this state regularion,

Cumalstive Hahillsy of the station ewner for violations tacyrred by inspectors

Borh federal (40 CFR 51.364) «d suare (NAC 4458 ,4085) regulstions hold the sttion awners
respansible for isspector performance. Some station owners own and operme 8 mgmber of
inspection. sadans and eroploy many emission inspectars. Any violations received by e
emplayees are aggregated soward the srarion owpers' tofal number of violarions within vhat
three-year period. Baorth the stalon awners and the DMV 1aid that the mumber for which the
siation owner £an be held responsible mighe accuauilars quickly under certain elyenmatances.

Swutistics on. Administrutive Actlons Imposed on Embsdon Stations and Inspectors

In addition, 1 have obtalned from the BIMV 2 statewide tally of ithe number of citafions und

adminisrative fines assessed thas far in Fiscal Year 2002. Alough the number of suthorized
inspection  Stations and approved  fpapectors varies somewhat over time, there e

 spprexiomrely 379 mahorioed inspection. siasious aud 1,150 approved inspectors tn Nevada.

The mumber of sdministrative actions ‘affecting these saton owners and imspectory s
sumamarized in the lble below.

Noties of Viclstion: | Adminiswsive Fines
_ ' Order w Ceass Imposed -
Adminisrrasive Action {1* offense) (2™ or more offenses)
Ermission Station Owners (379) ) 8.0% 3 | 0.8%
Emission [nspecsors (1,150 102 8.9% i} 8%
SSIBLE COURSKS ON

In reviewing the various issues rajaed by your constituents and the zesponsss provided by the
DMV, it would appear that these would most likely be addressed administratively mther than
through logisiation to emend Yie Newada Revited Sarutes. Given the namre of the conctrms,
Bowever, You might consider one or all of the following courses of action.

1. A persansl mesting wak the Director of the Deparument of Motor Vehicles, or bis
representarives, might be requested. You might inclide several of your comstinients.
At such 3 meeting, changes in administrative procedures could be discussed.
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A ienter o Governor Keany C. Guinn and the DMY, outlining your concerns, might be
sent, Ymmi;htuktheGommmmnwmemmpmmﬂlymdaskhimmm

action. Omsuchmwnumhemmmmummmu:mW
for complisnce enforcement 9o that the DMV could wse the covert operaxions for
jusguetive purposes by idemtifying x covers vehicle immediately upon completion of the
emissicns inspection.  This would not precluds the issuing of a fine for the violation,
bur It wauld address the concerns of inspectons apd station owners that they cannor
defend themselves in an sdministeative hoaring.

An agepda iTem ext sesion for the Semare Comminoe of Natural Resowrcss by which
the DMV adnunittrators of the program would be asked 10 appest explain the
implementation of the program may be aa opuon 10 consider, This would give you and
other interested lcgishadra sn oppoituuity to discuss rhis Issué in a public mesting, one
thatcmudhea:mdndby any interested inspéction sration awners.

ngishuoummmmm:nth:M ~This secrion athorizes the
DMVm*mauuhmmnhrwmafmhmmmum Since
“1hé DMV is Dot directed to'pr e rules i hix Statute, the miemaking processss
undcuhel‘ievtda Administrarive Procedures Act me ot triggered.  Comsequently, the

icies governing fic covert opersiions bave not had 2 public hearing. Such
/‘iﬁ Wmmmomwmmnmmnfmmc-

0 Feact to the whiols pruceduge. -

_.c_oumgs

1 hope thls jnformation has beca usefnl 1 you. If you wiah 10 purshe any of the suggesmd
- courses of action, please do ot hesiatg m contact me for assiscance. In addition, 1 will be

happy to follow this isspe with the Deparnment of Moter Vehicles for you.

Pleucnntcthnl will be in Las Vegas op May 21. Althongh F am amending a meeting in the
moraing, | will be available b meot with you at any sime in the afterpoon. W you mre
izmayested ia exploring any of these opdony or other actions, please ler me know. | will have
office hours & the Ratearch Division Office In the Grant Sawyer Bullding that afternoon.
1 c4n be reached ag 775/684-5815, the telephone number for the Carson Ciry Research Division
Oftice, ar of 702/486-2800, the agmber for the Lagisistive Counsel Bureay in Las Vegas,

Mg W21
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