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Bill Draft Request No.
Senate/Assembly Bill No.

AN ACT securing to Nevada the exclusive right to control and administer
her water, protecting Nevada’s police power from unlawful encroachment;
and providing other matters properly relating thereto:

THE PEOPLE OF NEVADA, REPRESENTED IN SENATE AND
ASSEMBLY DO ENACT AS FOLLOWS:

Section 1. 533.503 of NRS is hereby amended thereto in the’f'ollowing
subsections:

Sec. 1.

1. The state engineer shall issue a permit to appropriate water for the
purpose of watering livestock (live stock) ift
(a) The applicant(s) for the permit own or otherwise possess
livestock/live stock for which the permit is sought;
(b) The applicant{s) for the permit to the extent authorized by law,
agree 10 provide the livestock/live stock with access to the
water using procedures administered by the state engineer, of
the water rights for which the permit is sought and, where
applicable;
(c) The applicant(s) for the permit possess an adjudicated grazing
allotment and, _
(1YHave lawfully established a vested or priority luterest of
entitlement” in land or water or bath in the allotment™,
which is recognized 5y both the tederal and staie
governments” by viriue of the adjudicetion; and

(2yBEave a superior right over subsequent entrymen” for
stockivaiering purposes on the said allotment{s) and thereby
are legally entitled” to apply for a stock water permit within
the allotment boundaries to the exclusion of all others*".
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2. This section must not be construed to impair the vested right to the
use of water for the purpose of watering livestock/live stock or to
prevent any transfer of ownership of a water right for the purpose
of watering livestock/Tive stock.™

. By virrue of Nevada’s palice power to regulate water within the
state, Wevada's legislamre has rationally decided to assert control
over Nevada's water. Nevada recognizes a threat from the federal
government and has effectively acted to negats that threat.™

)

' Securing Your Property, Hage Seminar 2003, Worktuok, pgs. 11, 13, 20,
"Ibid . pg. 13
Y Ibid.. pgs. 11, 14,
" fbid.. pgs. 14, 20, 21.
' Ibid., pg 14, 22
Y Ibid, pes. 11, 13, 20.
Order, Haga v. U8, pgs. 1&2, Feb. 5, 2003,
* Isid., pg. 16
"™ From original stature $33.503.
¥ Ambiguity addressed.
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HAGE v. U.S. DECISION DEFINITIONS

Source of definitions - Hage v. DfS., Page 11 Sections I, b.

Y J*This court finds that plaintiffs presented evidence at tria! that

e

showed by the preponderance of evidence that the plaintiffs and their

predecessors appropriated and maintained a vested water richt in the

following bodies of water on the Ralston and McKinney allotmen@

n addition to certificates of appropriation that were entered into

evidence, the plaintiffs also submitted an exhaustive chain of ritle which

showed that the plaintiffs and their predecessors-in-interest had title

fo the fee lands where the following springs and creeks ars located.”
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Wtere ultimate conclusions can be determined only by applying rules of law, result
reacked smbodies “conclusica of law.,” a0t “finding of fact,” as respects appeilate review.
Mallinger v_Webster Ciry Qil Co., 234 N.W. 254,256,211 Towa 750,

A conclusion 9y way of reasonable inference from the eviderce is a “finding of fact”
within statutory rule makine trial justice’s findings conclusive. Gen Laws 193§, c. 300, art. 3,
§ 6. Recchia v, Walsh-Kaiser Co., 43 A. 2d 313, 3 14, 71 R.L 208,

11

VESTED — VESTED RIGHT

Tonlv d vested right which ‘Cariact be taken away except by due process of law.
Merriu v Ask Grove Lime & Portland Canien: Co., 136 Meb. 52, 285 N.W., 97 (193%); Crumo v.
uyer. 60 Okla, 222, 157 P. 521, 2 A.L.R. 331 (i916)

The word “property” as used in the Due Process Clause rafers to vestad rights, and there
is not reference to mere concessicns or privilages which may be bestowed or withheld ar will.
Seaior Citizens Lecgue v. Department of Social See. Of Wash.. 38 Wash. 2d (42, 228 P.2d 478
(1951).

A mere subjective “expectancy” is not an interest in property protecied by procedural
cue process. Perw v, Sindermann, 408 U.S. 563, 92 S. Ct. 2652, 33 L. Ed. 2¢ 579, t [LR. Cas.
(BaA) 325

fidve 3 property interest in a benefit protected by procedural due process, a_person
must have more than an abstract need or desire for it, and he or she must havesfors tha
uailateral expectation of it; in shor,/He or she miist ia e legitimate claim of £atitlement

iIt) Beard of Regents of Sizee Colleges v Rerh. 408 U.S. 364, 92 8. Ct. 2701, 3”@/5#8

“1LER. Cas. (BNA) 23 (1972,

. . . Licenses and permits are senerallv not considered Broperty in anv sonsiitutional
sense. Wiggins Fzrv Co. v, Fasi St Lowls, 107 US 363,27 LEd 418, 2S Ci257; Union Fuass R,
So. v Philadelphic, 10! US 528, 251 Ed 9:2,

42

Accordingly. the revocation of such qualified rights does not amount <o deprivaion of
preperty without cug process of taw. Srace v Duwrein, 70 Kan. 1, 7S B. 152 (19043,

tIn recognition of the Commerze Clause of the US Constitation. it has often bea-
declared that a state cannct make the paymen: of a licerse {permit] iax or the securing of e
license “permit] a conditicn to carTying cn interstate cormmerce end cnnnot tax the priviiegs of
cUTYInE o (niersiar husiress.)

The sudstantial value of praperty (ies in its use; f the right of use g denied, the valye
T2 properly is amnililated and awnership 13 rendered a bawen right. Cin o/ a3 o Chanman,
3%2.5

-AQ Cinic St 332,52 Clio Op. 242, 115 N.E.24 667,42 A.L.R.2d 1140 {19535,

(4
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The Constitutional right to acquire, possess and protect property is not lim:ted to any
pariicular amount of property. Hamilton v. Williams, 145 Fla. 697, 200 So. 80 (1541).

Under the constitutional provision that private property shall not be taken or damaged “or
public us e w ithout j ust compensation, ewner has absolute right to damages whenever his
property is taken cr damaged for public use, and it is_immaterial whether the damages are

ascertained before or after the injury, since such right is a “vested propertv richt® Psopic
. exrel Q'Mearav. Smith.

L]
{ Allotment of lands to indivicual Indians in pursuance cf a treaty or Act of Congress,
by the terms of which it is agreed between the US Government and ths Tribe, assented to by the

a_vested prope right” in the individual allottee which neither national nor state
government may impair or invade,’ Board of County Com’rs of Creek County_ Ol v Seber.
C.C.AQCki, 130 F.2d 563, 668,

Vested: ... e e :
Under the decisions of this state, the word “yested” has a well-understood mezning. It is
“Osed to define an estate, either present or futurs, the title to which has become established in

_Some person oOr persons and is no longer subject to any contingencv. Snorfum v. Snortm. 193,
'\I‘rV 304, 305, 155 Minn, 2390. '

Vested and Accrued Right:
One complying with local laws for appropriation of water and constructing works for
=/ diversion “hereo?f on vacant public lands of US acquires “vested and acerued right *1.0n
; -5, §§ 2339, 2330, 30 U.S.C.A. §§ 51, 52, which is superior to rights 'o’f?s‘ikbsequeqt
ahd carries with it right of way or easerment for impounding water. m ; -

e .

7232 P. 1016, 1017, 27 Ariz. 318, )

A “vested right’ has deen defined briefly as an immediate, fixed righ

furure enjorment . Youne v Jorres, 4 N.E. 235,236, 130111, 215

Wy
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A “vested right” is property which the law protects. Heeli v, Srrreme Lodae Kiigjs
of Honor, 45 2. 185, 185 113Cal. 91. 33 LR.A. 174,

A “vestad vight™ is absolute, complete and unconditional in itself. Srue v rel Tavne
oy Hecnmang 199 W, 590, 691, 272 Mo, 800,

A Tvested vizht" s 3 right which fs fived. unmalterable, ar irrevocoble, Asiiies
i --;

2 a
Loiusteny Tracion Co. "4 A2d 36 510, 167 Ba Super 22,

state, that the lands thus allotted in severalty shall remain tax free for a stipulatec period, creates @
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The word “title,” when used in referance to title ‘o real estace, implies an estate in fee,
Giileszie v. Broas, N.Y ., 23 Barb. 370, 381,

Sometimes the word “title is used n a general sense, so as to inzlude any ritle or interest:
but “title” in common acceptance means the full and absolute title. When wa speak ofa man
as having title 1o certain lands, the ordinary undersianding is that he is the owner of the fee, and

notthat he is a mere lessee. I S v Hunier, 21 F. 615, 617.

New Brirain Nar Bank, 155 A. 838, 840, 113 Conn. 267.

“Title” has respect to that which is the subject of ownershis and is that which is the
fourdation of ownershis, and with a changs of title the right of property in ths cwner nasses.
Ringfeld Fire & Marine Ins. Co. v. Allen, 43 N.Y.389, 395, 3 Am.Rep. 711.

@ _;Un

- UKSe

e-ev: 1943, § 4702, definirg “pwnership” as the right to"ﬁossessioﬁ and
the exclusion of otherg, the term is broader than either “title” or “possession” and
des ot Fermmy v Sherwood, N.D., 139 N.W. 101, 103, 24 N.D. 142, 43 L.RA, NS,

@ ."‘.A party may have a title to property, thp'ugh he is not the absolute owner. [fhe has

ne actual or constructive possession of title therero, though another persen ray be the owrer.
An instruction, in a action of trespass for taking and carmrying away goods, that, in order to entitie
plaintiff to a verdict, he must show a title to the property or some part of it, is, therefore, not
ferr"o‘n':ous. Rooerts v, Wentworth, 39 Mass.(5 Cush.) 192, 193,

“Title” implies possession, either zctual cr constructive, but possession does not
necessarily imply title - - “Possession” means actal comtrol of property by physical
occupation. whiie “title ** is the means wheresy one helds possassion of his land. Holsombe v
Trenton SWhire Cicy Co.. 83 A, 618, 634, §0 NJ.Eq. 122; ddams » Hopkins, T7 P. 712, 717, 124
Cal 18 Seaker v _Weegher, 107 NW. 792, 76 Neb. 610.
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. Thz word “title™ used brozdly means the right to or ownership in land. Andrews v |
\
|
|
|
|
\
|

Evary right to land is a “title,” and if 2 serson 2as actual or constructive possessicn of
preperty oF right of possession, ae has a :itle thereto, though another gerson mav be owner,
Siirglercir v State, 133 $.5.2d 183, 139, 260 M.C. 53],

LAND - LANDS

BLACKS LAW DICTIONARY

“Lands™ This ierm, the plura’ of “Tand™ is sa°C. 2t common law. 1© 52 3 word of Tess
extens:ve signification than either “tenements” or “hereditaments.” Bt in some of ihe
siztes. [ has been provided by stature that it shall include both shose t2rus.

“Tenements” - Only applicd to houses ard other buildings. outin its original, praper and |
Izgal sense. it signifies sverithing that may be folden provided it be of a permanent naiure,
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A “fes simple title” is a merchantable title or one not subject to such reasonable doukt
as would create a just apprehension and is such a title as would be regarded 2s merchantzble so
that persens of reasonable prudence and intelligence would be willing to take it and pay the
fair value of the land. Bragg v Chilcote, 175 Hl.App 371

PUBLIC LAND
Public lands comprise the general public domain; unappropriated lands: the lands nct

,. held back or reserved for any special governmen:al or public purpose. I7. S v Carerscan, 22 4.
22,24,

Tz words “public lands™ ars used to describe suck as are subject to sale or other disposal
under general laws, _Southern Pae. R Co. v, Ambler Grain & Million Co., D.C. C ai., 57 F.2d
536,539.

@It' is_well sertled that all land to which anv claims or rights of others have attached

PR

. does ot fall withiii the designation of public land. Barden v. Northern Pac. R Co. 12 S.Ct.

Ptr———

:838, 145 U.S, 535, 538, 35 L.Ed. 806.

“Public Iands” are lands open to sale or other disposition under general laws, lands

j_tojwhfc'h no_claims or right of others have attached...Northern Pac. Rv Co. v. Wismer.
“CIC.AWash., 230 F 591, 593,

Having various meanings under different statutes and circumsiznces, the term “aublic
lands™ generally refers : o government lands thatare o pento public sale or other dispesitior
under general laws and that are not held back or reservec for 2 governmental or pubiic pumpese.
The phrase “public lands™ is synonymous with “public domain.” Kindred v Union P R. Cz., 225
US 582, 536 L ed 1216, 32 S Ct 780; Humboeld: Counrv v Linited States {CA 9 Nev) 634 F 24
1276; Columbia Basin Land Protection Assoc. v Schlesinger (CA 9 Wash

Tilz w0 lands in tersitery that is ceced to the Unitsd States passes 1¢ the federa
govsmient. which takes proprierary title only to the lands thot the ceding geveramen: ::2'd in
‘he proprietary capacity. Uinited States v Gardner (DC Nev) S03 F Supp 1394, (CA 9 Nav}

Property rights that vested prior to the cession of the land will be protected, . . .
because a treaty of cession usually protzcss compieta itle in real property existing at the tums of
cession by 1 forzign government and such title generai'v nzed not be presented for corfimarion.
Carfug v /nsular Government of Philippine [slands. 212 US 349, 54 L Td 563, 20 § (1 13
Cnived Sratzs v Coronado 3each Co.. 255 U8 472. 65 L Ed 736, 41 S C 378§ L odvfer e Mamips,
34 US 233, 17 Wall 252, 2] L Ed 576.

STATE JURISDICTION
s
-~ . . . o
;The Cuourts of a state must determirie the validity of title to iand within the state.
even if the iitte emanates from the Unite States or if the Tohtroversy involves the
construction of federal statutes; Cariand v #inn. 61 LS 0, 20 How &, 13 L Ed 3!
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State coums can determine betwaen individuals the prionity or vaiidity or conflicting titles
under different grants from the same antececent scurce. Jalifornia Fowder Works v Do is, 151
w59, 38 L Ed, 14§ C: 330,

‘ X PAtet to public Jand issued By_a state Is subjeét 10 attack only by the state or. by ;
rone whe, holdi“an interest prior te that of the persen_to Jyhom thé patent was’ issued.

'55;';7; eton v Terre/l (Tex Agp Texarkana) 727 SW 2d 688. Ll
. A. private citizen has nio énforceable right in public lands (as 6ppo§ed to patented or -

ifee landsy Nevada ex rel. Nevada Stare Bd of Agricuiture v United States (DC Nev) 512 ¥ Supp
: 166711 ELR 20754, affd (CA 5 Nev) 569 F2d 236

Ak 0

The general rule that the United States and states cannot be sued without consenting
to the suit applies to actions relating to public lands; Carr v Uinited States %8 US 433, 9§

=ty

Otio 433,25 L Ed 205 :

The United States has been held not to be zan indispensable party" when the only
tssue is the right of possession of persons claiming surface rights and the United States has
no present right of possession. Summerville v Scotts Blaf Countv, 182 Neb 313, 153 NW 24
517.

Because Cengress has plenary power to regulate and dispose of federzl pubiiz lands
under the United States Censtitution’s Property Clause, it is not “or the ccurts *o determire how
that trust is to t2 administered. Once Congress has acted with regard to the zdministration
and disposition of pubtic lands, both courts and the executive agenties must follow strictly
the plain meaning of the statute. Neweda State Bd Of Aoricudture v United States (DT Nev)
512 5 Supp 166, 11 ELR 20754, affc (CAS Nev) 699 F2d 486 Kidd v Urized Stares g2t af
{nrerioy Jursaw o Land Mavagement (CAY Idanc) 756 F2a 1410

SOVEREIGN IMMUNITY

ostrine of "scvereign immuniny” suppors the sonclusion that ro soverzign may ha sued

X
R

ifs own courts without it s consent, bu: 't a ~ords ho support fora claim of immunity in
cther sovereign's cours. McDennei! v Stere of 1L, 725 A.24 126,319, 1. S uper, 3=
certification granied 736 A 2d 537,160 N, 335, .- States 191L5.

MISCELLANEQUS DEFINITIONS
“SEARCHING YOUR TITLE™

“Estate in Land” refers i inrerest whica person has in fand, aeg ¢

L3 S

;
ande of s malt, acteng ot by

voesel 103 SN DA 28, L33, ek

“Land patent” - A nuniment of title sseved by a gevennment or #12ie for thie convenanse
1ame perion of he public demain, Black Lo Dietionary



