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(Reprinted with amendments adopted on April 14, 2005)
FIRST REPRINT S.B. 146

SENATE BILL NO. 146-COMMITTEE ON NATURAL RESOURCES
(ON BEHALF OF THE PuBLIC UTILITIES COMMISSION)

MARCH 1, 2005

Referred to Committee on Human Resources and Education

SUMMARY—Makes various changes concerning detection and
marking of subsurface installations. (BDR 40-654)

FISCAL NOTE: Effect on Local Government: May have Fiscal Impact.
Effect on the State: Yes.

EXPLANATION — Matter in bolded italics is new; matter between brackets foritted-material} is materia to be omitted.

AN ACT reating to subsurface installations; requiring an operator
of a subsurface installation to install under certain
circumstances a permanent device which designates or
provides a means of detecting the subsurface installation;
requiring an operator who marks the approximate location
of a subsurface installation to use the identifying criteria
and colors for such markings which are set forth in the
regulations of the Public Utilities Commission of Nevada;
providing penalties; and providing other matters properly
relating thereto.

L egidlative Counsel’s Digest:

Existing law sets forth the requirements for marking subsurface installations. A
subsurface installation includes a pipeline, conduit, cable, duct, wire, sewer line,
storm drain, other drain line or other structure that is located underground. (NRS
455.101) Existing law requires an operator of subsurface installations who marks
the location of a subsurface installation to use certain designations and colors for
the markings. (NRS 455.133)

This bill requires an operator of subsurface installations to install a permanent
device to detect the installation from the ground surface through a noninvasive
method under certain circumstances. The permanent device is required on
installations placed in the subsurface on or after October 1, 2005. If the subsurface
installation is constructed through the use of a material or a conductor capable of
being detected from the ground surface, the operator is not required to install a
permanent device.
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This bill also reguires an operator who marks the location of a subsurface
installation to use the identifying criteria and colors for such markings which are set
forth in regulation by the Public Utilities Commission of Nevada.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. Chapter 455 of NRS is hereby amended by adding
thereto a new section to read as follows:

1. An operator shall, for each subsurface installation that is
installed on or after October 1, 2005, which cannot be detected
from or above the surface of the ground by means of either the
material used in constructing the subsurface installation or a
conductor within the subsurface installation, install a permanent
device which designates or provides a means of detecting a
subsurface installation through the use of a noninvasive method
from or above the surface of the ground. Such a device includes,
without limitation, a tracer wire or a marker.

2. Asusedin this section:

(@ “Above ground marker” is a marker which is installed
flush with the surface of the ground or which protrudes above the
surface of the ground above a subsurface installation and includes
information concerning the subsurface installation.

(b) “Electronic marker” isa marker which isburied at various
depths below or near the surface of the ground above a subsurface
installation and which contains a passive antenna that:

(1) Can beidentified with detection equipment; and
(2) Doesnot require an internal power source.

(c) “Marker” isa device that physically designates the location
of a subsurface installation at intermittent locations along or
above the subsurface installation and includes, without limitation,
an above ground marker or electronic marker.

(d) “Tracer wire” is a locating wire which is installed in
conjunction with a subsurface installation and is connected to a
transmitter that carries a signal which is read by a receiver above
the surface of the ground for the detection of the location of the
subsurface installation.

Sec. 2. NRS455.040 is hereby amended to read as follows:

455.040 1. The notice served pursuant to subsection 2 of
NRS 455.030 must require the person or persons to appear before
the justice of the peace of the township where the hole, excavation,
shaft or other condition exists, or any municipa judge who may be
acting in his place, at atime to be stated therein, not less than 3 days
nor more than 10 days from the service of the notice, and show, to
the satisfaction of the court, that the provisions of NRS 455.010 to
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455,180, inclusive, and section 1 of this act, or the standards
established by the Commission on Mineral Resources for the
abatement of dangerous conditions have been complied with, or if
he or they fail to appear, judgment will be entered against him or
them for double the amount required to abate the condition.

2. All proceedings had therein must be as prescribed by law in
civil cases.

3. Such persons, in addition to any judgment that may be
rendered against them, are liable and subject to a fine not exceeding
the sum of $250 for each violation of the provisions of NRS
455.010 to 455.180, inclusive, and section 1 of this act which
judgments and fines must be adjudged and collected as provided for
by law.

Sec. 3. NRS455.080 is hereby amended to read as follows:

455.080 As used in NRS 455.080 to 455.180, inclusive, and
section 1 of this act, unless the context otherwise requires, the
words and terms defined in NRS 455.082 to 455.105, inclusive,
have the meanings ascribed to them in those sections.

Sec. 4. NRS455.107 is hereby amended to read as follows:

455.107 1. Except as otherwise provided in subsection 2,
possession of a permit to conduct an excavation or demolition does
not exempt a person from complying with the provisions of NRS
455.080 to 455.180, inclusive [} , and section 1 of this act.

2. A person is exempt from complying with the provisions of
NRS 455.080 to 455.180, inclusive, and section 1 of this act if he
obtains the written consent of all operators involved in the proposed
excavation or demolition before he receives a permit to conduct the
excavation or demolition.

Sec. 5. NRS455.110 is hereby amended to read as follows:

455.110 1. Except as otherwise provided in subsection 2, a
person shall not begin an excavation or demolition if the excavation
or demolition is to be conducted in an area that is known or
reasonably should be known to contain a subsurface installation,
except a subsurface installation owned or operated by the person
conducting the excavation or demolition, unless he:

() Notifies the appropriate association for operators pursuant to
NRS 455.120, at least 2 working days but not more than 14 calendar
days before excavation or demoalition is scheduled to commence.
The natification may be written or provided by telephone and must
state the name, address and tel ephone number of the person who is
responsible for the excavation or demolition, the starting date of
the excavation or demoalition, anticipated duration and type of
excavation or demolition to be conducted, the specific area of the
excavation or demolition and whether explosives are to be used.
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(b) Cooperates with the operator in locating and identifying its

subsurface installation by:

(1) Mesting with its representative as requested; and

(2) Making a reasonable effort that is consistent with the
practice in the industry to mark with white paint, flags, stakes,
whiskers or another method that is agreed to by the operator and the
person who is responsible for the excavation or demalition, the
proposed area of the excavation or demolition.

2. A person responsible for emergency excavation or
demolition is not required to comply with the provisions of
subsection 1 if there is a substantia likelihood that loss of life,
health or property will result before the provisions of subsection 1
can be fully complied with. The person shall notify the operator of
the action he has taken as soon as practicable.

Sec. 6. NRS455.133 is hereby amended to read as follows:

455.133 An operator who marks the approximate location of a
subsurface installation shall make a reasonable effort to make the
markings in a manner that is consistent with the practice in the
industry. The operator shall use the HfeHewingl identifying criteria
and colors set forth in the regulations of the Public Utilities
Commission of Nevada for the markings . |

Sec. 7. NRS455.170 is hereby amended to read as follows:

455.170 1. An action for the enforcement of a civil penalty
pursuant to this section may be brought before the Public Utilities
Commission of Nevada by the Attorney General, a district attorney,
a city attorney, legal counsel for the Public Utilities Commission of
Nevada, the governmental agency that issued the permit to conduct
an excavation or demalition, an operator or a person conducting an
excavation or demolition.
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2. Any person who willfully or repeatedly violates a provision
of NRS 455.080 to 455.180, inclusive, and section 1 of this act is
liable for acivil penalty:

(a) Not to exceed $1,000 per day for each violation; and

(b) Not to exceed $100,000 for any related series of violations
within a calendar year.

3. Any person who negligently violates any such provision is
liable for acivil penalty:

(a) Not to exceed $200 per day for each violation; and

(b) Not to exceed $1,000 for any related series of violations
within a calendar year.

4. The amount of any civil penaty imposed pursuant to this
section and the propriety of any settlement or compromise
concerning a penalty must be determined by the Public Utilities
Commission of Nevada upon receipt of a complaint by the Attorney
General, an employee of the Public Utilities Commission of Nevada
who is engaged in regulatory operations, a district attorney, a city
attorney, the agency that issued the permit to excavate or the
operator or the person responsible for the excavation or demoalition.

5. In determining the amount of the penaty or the amount
agreed upon in a settlement or compromise, the Public Utilities
Commission of Nevada shall consider:

(a8) The gravity of the violation;

(b) The good faith of the person charged with the violation in
attempting to comply with the provisions of NRS 455.080 to
455.180, inclusive, and section 1 of this act before and after
notification of aviolation; and

(c) Any history of previous violations of those provisions by the
person charged with the violation.

6. A civil penalty recovered pursuant to this section must first
be paid to reimburse the person who initiated the action for any cost
incurred in prosecuting the matter.

7. Any person aggrieved by a determination of the Public
Utilities Commission of Nevada pursuant to this section may seek
judicia review of the determination in the manner provided by
NRS 703.373.
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