Assembly Bill No. 22-Committee on Commerce and Labor

CHAPTER..........

AN ACT relating to trade practices; providing that certain persons
may bring a civil action for various deceptive trade practices
or other violations; providing that various actions related to
certain persons with an inability to reasonably protect their
rights or interests constitute a deceptive trade practice;
allowing equitable relief for certain actions related to
consumer fraud; revising provisions governing the State’s
system for the registration and protection of trademarks, trade
names and service marks, making various changes regarding
administration of the system by the Secretary of State;
authorizing the Secretary of State to prescribe certain fees;
prohibiting certain misleading and deceptive practices;
providing remedies and penalties; and providing other
matters properly relating thereto.

L egidative Counsel’s Digest:

Existing law defines activities that constitute deceptive trade practices and
provides for the imposition of civil and criminal penalties against persons who
engage in deceptive trade practices. (Chapter 598 of NRS)

Section 1 of this hill provides that certain persons may bring a civil action for
damages for deceptive trade practices and violations of chapter 598 of NRS or any
regulation adopted pursuant to that chapter. Section 5.5 of this bill defines as a
deceptive trade practice knowingly taking advantage of certain persons with an
inability to reasonably protect their rights or interests. Section 59 of this bill allows
equitable relief for various actions involving consumer fraud.

Nevada's existing trademark laws, which are administered by the Secretary of
State, establish a system for the registration and protection of marks, including
trademarks, trade names and service marks. (NRS 600.240-600.450) Nevada's
existing trademark laws are based on the Model State Trademark Bill, which was
drafted by the International Trademark Association to promote uniformity among
state trademark laws and to harmonize those state laws with the federal Trademark
Act of 1946, which is commonly known as the Lanham Act. (15 U.S.C. 88 1051 et

)

Sections 13-57 of this bill amend Nevada's existing trademark laws to account
for severa changes made to the Model State Trademark Bill and the federal
Trademark Act in recent years. This bill provides that the amendments to Nevada's
existing trademark laws become effective on October 1, 2010, except that this bill
gives the Secretary of State authority upon passage and approva to adopt any
regulations necessary for the administration of the trademark laws.

Sections 14, 20, 21 and 30-37 of this bill specify the persons who may register
marks in this State and define the types of trademarks, trade names and service
marks that may be registered. (NRS 600.250-600.330) Sections 22 and 36 of this
bill define when a mark is deemed to be in use in this State and when a mark is
deemed to be abandoned. (NRS 600.320)

Sections 15-18 and 55 of this bill protect against misuse or dilution of a
famous mark and prohibit certain misleading and deceptive practices which impair
the distinctiveness or harm the reputation of a famous mark. (NRS 600.435)
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Sections 19 and 23 of this bill provide that to the extent Nevada's trademark
laws, as implemented and administered by the Secretary of State, are substantially
consistent with the federal Trademark Act, the interpretation and application given
to the federal Trademark Act must be considered to be persuasive authority in
interpreting and applying Nevada' s trademark laws.

Existing law establishes the amounts of the fees the Secretary of State is
required to collect in administering Nevadd's trademark laws. (NRS 600.340,
600.355, 600.360, 600.370, 600.395) Section 24 of this bill requires the Secretary
of State to prescribe the amounts of such fees by regulation and also makes such
fees nonrefundable. Section 65 of this bill requires the existing amounts of such
fees to remain in effect until the Secretary of State prescribes the amounts by
regulation.

Sections 25 and 38-50 of this bill revise the reguirements and procedures for:
(1) filing, amending and reviewing applications for registration of a mark; (2)
issuing, correcting, renewing and cancelling registrations; and (3) filing and
recording assignments, name changes and other documents related to a registered
mark, including licenses, security interests and mortgages. (NRS 600.340-600.395)

Sections 26 and 27 of this bill establish requirements for bringing actions to
compel registration of a mark and actions for cancellation of the registration of a
mark. Section 28 of this bill provides a method for service of process in actions
brought against certain nonresident owners of marks.

Section 51 of this bill requires the Secretary of State to adopt regulations
defining general classes of goods and services for which a mark may be registered.
Section 51 also provides that to the extent practicable, the classes of goods and
services adopted by the Secretary of State must conform to the classes of goods and
services adopted by the United States Patent and Trademark Office in the
administration of the federal Trademark Act. (NRS 600.400)

The other sections of this bill make conforming changes.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. Chapter 598 of NRS is hereby amended by adding
thereto a new section to read as follows:

1. Except as otherwise provided in subsection 2, in addition to
any other remedy or penalty, if a person suffers damage as a result
of a deceptive trade practice or a violation of this chapter or any
regulation adopted pursuant to this chapter, that person may
commence a civil action against any other person who engaged in
the act or violation to recover statutory damages of up to $5,000
per act or violation.

2. A person may not be held liable in any civil action brought
pursuant to this section if the person proves, by a preponderance
of evidence, that the act or violation:

(&) Wasnot intentional; and

(b) Resulted from a bona fide error, notwithstanding the
maintenance of procedures reasonably adapted to avoid any such
error.
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3. For the purposes of this section, a bona fide error includes,
without limitation, clerical errors, calculation errors, computer
malfunction and programming errors and printing errors, except
that an error of legal judgment with respect to a person’s
obligations under this chapter isnot a bona fide error.

Secs. 2-4. (Deleted by amendment.)

Sec. 5. NRS598.0903 is hereby amended to read as follows:

598.0903 As used in NRS 598.0903 to 598.0999, inclusive,
and section 1 of this act, unless the context otherwise requires, the
words and terms defined in NRS 598.0905 to 598.0947, inclusive,
have the meanings ascribed to them in those sections.

Sec. 5.5. NRS598.092 is hereby amended to read as follows:

598.092 A person engagesin a* deceptive trade practice” when
in the course of his business or occupation he:

1. Knowingly fails to identify goods for sale or lease as being
damaged by water.

2. Solicits by telephone or door to door as a lessor or seller,
unless the lessor or seller identifies himself, whom he represents and
the purpose of his cal within 30 seconds after beginning the
conversation.

3. Knowingly states that services, replacement parts or repairs
are needed when no such services, replacement parts or repairs are
actually needed.

4. Failsto make delivery of goods or services for sale or lease
within a reasonable time or to make a refund for the goods or
services, if he alows refunds.

5. Advertises or offers an opportunity for investment and:

(d) Represents that the investment is guaranteed, secured or
protected in a manner which he knows or has reason to know isfalse
or misleading;

(b) Represents that the investment will earn a rate of return
which he knows or has reason to know is false or midleading;

(c) Makes any untrue statement of a material fact or omits to
state a material fact which is necessary to make another statement,
considering the circumstances under which it is made, not
misleading;

(d) Fails to maintain adequate records so that an investor may
determine how his money is invested;

(e) Failsto provide information to an investor after a reasonable
regquest for information concerning his investment;

(f) Failsto comply with any law or regulation for the marketing
of securities or other investments; or
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(9) Represents that he is licensed by an agency of the State to
sell or offer for sale investments or services for investments if he is
not so licensed.

6. Charges a fee for advice with respect to investment of
money and fails to disclose:

(@ That heis selling or offering to lease goods or services and,
if heis, their identity; or

(b) That heislicensed by an agency of any state or of the United
States to sell or to offer for sale investments or services for
investments, or holds any other license related to the service he is
providing.

7. Notifies any person, by any means, as a part of an
advertising plan or scheme, that he has won a prize and that as a
condition of receiving the prize he must purchase or lease goods or
services.

8. Knowingly misrepresents the legal rights, obligations or
remedies of a party to atransaction.

9. Fails, in a consumer transaction that is rescinded, cancelled
or otherwise terminated in accordance with the terms of an
agreement, advertisement, representation or provision of law, to
promptly restore to a person entitled to it a deposit, down payment
or other payment or, in the case of property traded in but not
available, the agreed value of the property, or failsto cancel within a
specified time or an otherwise reasonable time an acquired security
interest. This subsection does not apply to a person who is holding a
deposit, down payment or other payment on behalf of ancther if all
parties to the transaction have not agreed to the release of the
deposit, down payment or other payment.

10. Failsto inform customers, if he does not alow refunds or
exchanges, that he does not allow refunds or exchanges by:

() Printing a statement on the face of the lease or sales receipt;

(b) Printing a statement on the face of the price tag; or

(c) Posting in an open and conspicuous place asign at least 8 by
10 inches in size with boldface | etters,
= gpecifying that no refunds or exchanges are allowed.

11. Knowingly takes advantage of another person’s inability
to reasonably protect his own rights or interests in a consumer
transaction when such an inability is due to illiteracy or to a
mental or physical infirmity which manifests itself as an
incapability to understand the language or terms of any agreement
or as another similar condition.

Sec. 6. (Deleted by amendment.)
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Sec. 7. NRS598.0955 is hereby amended to read as follows:

598.0955 1. The provisions of NRS 598.0903 to 598.0999,
inclusive, and section 1 of this act do not apply to:

(@ Conduct in compliance with the orders or rules of, or a
statute administered by, a federal, state or local governmental
agency.

(b) Publishers, including outdoor advertising media, advertising
agencies, broadcasters or printers engaged in the dissemination of
information or reproduction of printed or pictorial matter who
publish, broadcast or reproduce material without knowledge of its
deceptive character.

(c) Actions or appeals pending on July 1, 1973.

2. Theprovisions of NRS 598.0903 to 598.0999, inclusive, and
section 1 of this act do not apply to the use by a person of any
service mark, trademark, certification mark, collective mark, trade
name or other trade identification which was used and not
abandoned prior to July 1, 1973, if the use was in good faith and is
otherwise lawful except for the provisions of NRS 598.0903 to
598.0999, inclusive [} , and section 1 of thisact.

Sec. 8. NRS598.096 is hereby amended to read as follows:

598.096 When the Commissioner, Director or Attorney
General has cause to believe that any person has engaged or is
engaging in any deceptive trade practice, he may:

1. Request the person to file a statement or report in writing
under oath or otherwise, on such forms as may be prescribed by the
Commissioner, Director or Attorney General, as to al facts and
circumstances concerning the sale or advertisement of property by
the person, and such other data and information as the
Commissioner, Director or Attorney General may deem necessary.

2. Examine under oath any person in connection with the sale
or advertisement of any property.

3. Examine any property or sample thereof, record, book,
document, account or paper as he may deem necessary.

4. Make true copies, at the expense of the Consumer Affairs
Division of the Department of Business and Industry, of any record,
book, document, account or paper examined pursuant to subsection
3, which copies may be offered into evidence in lieu of the originals
thereof in actions brought pursuant to NRS 598.097 and 598.0979.

5. Pursuant to an order of any district court, impound any
sample of property which is material to the deceptive trade practice
and retain the property in his possession until completion of all
proceedings as provided in NRS 598.0903 to 598.0999, inclusive [}
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, and section 1 of this act. An order may not be issued pursuant to
this subsection unless:

(@) The Commissioner, Director or Attorney General |5} and the
court give the accused full opportunity to be heard; and

(b) The Commissioner, Director or Attorney General proves by
clear and convincing evidence that the business activities of the
accused will not be impaired thereby.

Sec. 9. (Deeted by amendment.)

Sec. 10. NRS598.0971 is hereby amended to read as follows:

598.0971 1. |If, after an investigation, the Commissioner has
reasonable cause to believe that any person has been engaged or is
engaging in any deceptive trade practice in violation of NRS
598.0903 to 598.0999, inclusive, and section 1 of this act, the
Commissioner may issue an order directed to the person to show
cause why the Commissioner should not order the person to cease
and desist from engaging in the practice. The order must contain a
statement of the charges and a notice of a hearing to be held thereon.
The order must be served upon the person directly or by certified or
registered mail, return receipt regquested.

2. If, after conducting a hearing pursuant to the provisions of
subsection 1, the Commissioner determines that the person has
violated any of the provisions of NRS 598.0903 to 598.0999,
inclusive, and section 1 of this act, or if the person fails to appear
for the hearing after being properly served with the statement of
charges and notice of hearing, the Commissioner may make a
written report of his findings of fact concerning the violation and
cause to be served a copy thereof upon the person and any
intervener at the hearing. If the Commissioner determines in the
report that such a violation has occurred, he may order the violator
to:

(@) Cease and desist from engaging in the practice or other
activity constituting the violation;

(b) Pay the costs of conducting the investigation, costs of
conducting the hearing, costs of reporting services, fees for experts
and other witnesses, charges for the rental of a hearing room if such
aroom is not available to the Commissioner free of charge, charges
for providing an independent hearing officer, if any, and charges
incurred for any service of process, if the violator is adjudicated to
have committed a violation of NRS 598.0903 to 598.0999, inclusive
E}, and section 1 of thisact; and

(c) Provide redtitution for any money or property improperly
received or obtained as aresult of the violation.
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= The order must be served upon the person directly or by certified
or registered mail, return receipt requested. The order becomes
effective upon service in the manner provided in this subsection.

3. Any person whose pecuniary interests are directly and
immediately affected by an order issued pursuant to subsection 2 or
who is aggrieved by the order may petition for judicial review in the
manner provided in chapter 233B of NRS. Such a petition must be
filed within 30 days after the service of the order. The order
becomes final upon the filing of the petition.

4. If a person fails to comply with any provision of an order
issued pursuant to subsection 2, the Commissioner may, through the
Attorney Genera, at any time after 30 days after the service of
the order, cause an action to be instituted in the district court of the
county wherein the person resides or has his principal place of
business requesting the court to enforce the provisions of the order
or to provide any other appropriate injunctive relief.

5. If the court finds that:

(@ Theviolation complained of is a deceptive trade practice;

(b) The proceedings by the Commissioner concerning the
written report and any order issued pursuant to subsection 2 are in
the interest of the public; and

(c) The findings of the Commissioner are supported by the
weight of the evidence,
= the court shall issue an order enforcing the provisions of the order
of the Commissioner.

6. Except as otherwise provided in NRS 598.0974, an order
issued pursuant to subsection 5 may include:

(@) A provision requiring the payment to the Commissioner of a
penalty of not more than $5,000 for each act amounting to a failure
to comply with the Commissioner’s order; or

(b) Such injunctive or other equitable or extraordinary relief as
is determined appropriate by the court.

7. Any aggrieved party may appea from the fina judgment,
order or decree of the court in alike manner as provided for appeas
in civil cases.

8. Upon the violation of any judgment, order or decree issued
pursuant to subsection 5 or 6, the Commissioner, after a hearing
thereon, may proceed in accordance with the provisions of
NRS 598.0999.

Sec. 11. NRS598.0975 is hereby amended to read as follows:

598.0975 1. Except as otherwise provided in subsection 3
and in subsection 1 of NRS 598.0999, all fees, civil penalties and
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any other money collected pursuant to the provisions of NRS
598.0903 to 598.0999, inclusive [;} , and section 1 of this act:

() In an action brought by the Attorney General, Commissioner
or Director, must be deposited in the State General Fund and may
only be used to offset the costs of administering and enforcing the
provisions of NRS 598.0903 to 598.0999, inclusive -} , and section
1 of thisact.

(b) In an action brought by the district attorney of a county,
must be deposited with the county treasurer of that county and
accounted for separately in the county general fund.

2. Money in the account created pursuant to paragraph (b) of
subsection 1 must be used by the district attorney of the county for:

(@) The investigation and prosecution of deceptive trade
practices against elderly persons or persons with disabilities; and

(b) Programs for the education of consumers which are directed
toward elderly persons or persons with disabilities, law enforcement
officers, members of the judicial system, persons who provide social
services and the genera public.

3. Theprovisions of this section do not apply to:

(@ Criminal fines imposed pursuant to NRS 598.0903 to
598.0999, inclusive |5} , and section 1 of thisact; or

(b) Restitution ordered pursuant to NRS 598.0903 to 598.0999,
inclusive, and section 1 of this act in an action brought by the
Attorney General. Money collected for restitution ordered in such an
action must be deposited by the Attorney General and credited to the
appropriate account of the Consumer Affairs Division of the
Department of Business and Industry or the Attorney Genera for
distribution to the person for whom the restitution was ordered.

Sec. 12. NRS598.0999 is hereby amended to read as follows:

598.0999 1. Except as otherwise provided in NRS 598.0974,
a person who violates a court order or injunction issued pursuant to
the provisions of NRS 598.0903 to 598.0999, inclusive, and section
1 of this act, upon a complaint brought by the Commissioner, the
Director, the district attorney of any county of this State or the
Attorney General shall forfeit and pay to the State General Fund a
civil penaty of not more than $10,000 for each violation. For the
purpose of this section, the court issuing the order or injunction
retains jurisdiction over the action or proceeding. Such civil
penalties are in addition to any other penalty or remedy available for
the enforcement of the provisions of NRS 598.0903 to 598.0999,
inclusive {} , and section 1 of this act.

2. Except as otherwise provided in NRS 598.0974, in any
action brought pursuant to the provisions of NRS 598.0903 to
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598.0999, inclusive, and section 1 of this act, if the court finds that
a person has willfully engaged in a deceptive trade practice, the
Commissioner, the Director, the district attorney of any county in
this State or the Attorney General bringing the action may recover a
civil penalty not to exceed $5,000 for each violation. The court in
any such action may, in addition to any other relief or
reimbursement, award reasonable attorney’ s fees and costs.

3. A natura person, firm, or any officer or managing agent of
any corporation or association who knowingly and willfully engages
in a deceptive trade practice:

() For thefirst offense, is guilty of a misdemeanor.

(b) For the second offense, is guilty of a gross misdemeanor.

(c) For the third and al subsequent offenses, is guilty of a
category D felony and shal be punished as provided in
NRS 193.130.
= The court may require the natural person, firm, or officer or
managing agent of the corporation or association to pay to the
aggrieved party damages on al profits derived from the knowing
and willful engagement in a deceptive trade practice and treble
damages on all damages suffered by reason of the deceptive trade
practice.

4. Any offense which occurred within 10 years immediately
preceding the date of the principal offense or after the principa
offense constitutes a prior offense for the purposes of subsection 3
when evidenced by a conviction, without regard to the sequence of
the offenses and convictions.

5. If a person violates any provison of NRS 598.0903 to
598.0999, inclusive, and section 1 of this act, 598.100 to 598.2801,
inclusive, 598.305 to 598.395, inclusive, 598.405 to
598.525, inclusive, 598.741 to 598.787, inclusive, or 598.840 to
598.966, inclusive, fails to comply with a judgment or order of any
court in this State concerning a violation of such a provision, or fails
to comply with an assurance of discontinuance or other agreement
concerning an aleged violation of such a provision, the
Commissioner or the district attorney of any county may bring an
action in the name of the State of Nevada seeking:

(d) The suspension of the person’s privilege to conduct business
within this State; or

(b) If the defendant is a corporation, dissolution of the
corporation.
= The court may grant or deny the relief sought or may order other
appropriate relief.
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6. If a person violates any provision of NRS 228.500 to
228.640, inclusive, fails to comply with a judgment or order of any
court in this State concerning a violation of such aprovision, or fails
to comply with an assurance of discontinuance or other agreement
concerning an aleged violation of such a provision, the Attorney
General may bring an action in the name of the State of Nevada
seeking:

(8) The suspension of the person’s privilege to conduct business
within this State; or

(b) If the defendant is a corporation, dissolution of the
corporation.
= The court may grant or deny the relief sought or may order other
appropriate relief.

Sec. 13. Chapter 600 of NRS is hereby amended by adding
thereto the provisions set forth as sections 14 to 28, inclusive, of this
act.

Sec. 14. 1. “Business or legal entity” means any form of
business or social organization and any other nongovernmental
legal entity, including, but not limited to, a corporation, limited-
liability company, partnership, association, trust, union, joint
venture or unincorporated organization.

2. The term does not include a government, governmental
agency or political subdivision of a government.

Sec. 15. “Dilution by blurring” means the association
arising from the similarity between a mark and a famous mark
that impairs the distinctiveness of the famous mark.

Sec. 16. “Dilution by tarnishment” means the association
arising from the similarity between a mark and a famous mark
that harmsthe reputation of the famous mark.

Sec. 17. “Dilution of a famous mark” means dilution by
blurring or dilution by tarnishment, regardiess of the presence or
absence of:

1. Competition between the owner of the famous mark and
other parties;

2. Actual or likely confusion, mistake or deception; or

3. Actual economic injury.

Sec. 18. “Famous mark” means a mark that is famous in
this State pursuant to the criteria set forth in NRS 600.435.

Sec. 19. “Federal Trademark Act” means the federal
Trademark Act of 1946, as amended, 15 U.S.C. 88 1051 et seq.,
which is commonly known as the Lanham Act.
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Sec. 20. “Owner of a mark” or “owner” means a person who
isthe owner of a mark and the legal representatives, successors or
assigns of such a person.

Sec. 21. 1. “Person” means a natural person or a business
or legal entity.

2. The term does not include a government, governmental
agency or political subdivision of a government.

Sec. 22. For the purposes of NRS 600.240 to 600.450,
inclusive, and sections 14 to 28, inclusive, of this act, a mark is
deemed to be “ abandoned” when either of the following occurs:

1. When use of the mark has been discontinued with the
intent not to resume such use. Intent not to resume use may be
inferred from the circumstances. Nonuse of the mark for 2
consecutive years congtitutes prima facie evidence of
abandonment.

2. When any course of conduct of the owner of the mark,
including acts of omission as well as commission, causes the mark
to loseits significance as a mark.

Sec. 23. 1. The provisions of NRS 600.240 to 600.450,
inclusive, and sections 14 to 28, inclusive, of this act must be
interpreted and applied to provide in this State a system of
registration and protection of marksthat is substantially consistent
with the federal system of registration and protection of marks
pursuant to the federal Trademark Act.

2. To the extent that the provisons of NRS 600.240 to
600.450, inclusive, and sections 14 to 28, inclusive, of this act, as
implemented and administered by the Secretary of State, are
substantially consistent with the federal Trademark Act, the
interpretation and application given to the federal Trademark Act
must be considered to be persuasive authority in interpreting and
applying the provisions of NRS 600.240 to 600.450, inclusive, and
sections 14 to 28, inclusive, of this act.

Sec. 24. 1. The Secretary of State shall, by regulation,
prescribe the amount of the fees that are necessary for the
administration of NRS 600.240 to 600.450, inclusive, and sections
14 to 28, inclusive, of thisact.

2. Unless otherwise specified by the Secretary of State, the
fees payable pursuant to NRS 600.240 to 600.450, inclusive, and
sections 14 to 28, inclusive, of this act are nonrefundable.

3. The Secretary of State may adopt any other regulations
that are necessary for the administration of NRS 600.240 to
600.450, inclusive, and sections 14 to 28, inclusive, of this act.
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Sec. 25. 1. After an applicant files an application for
registration of a mark and pays the required fees, the Secretary of
State may review the application for conformity with the
provisions of NRS 600.240 to 600.450, inclusive, and sections 14
to 28, inclusive, of this act.

2. Theapplicant:

(@) Shall provide any additional pertinent information
regarding the application that is requested by the Secretary of
State, including, but not limited to, a description or depiction of a
design mark; and

(b) Except as otherwise provided in this paragraph, may
submit amendments to the application as may be reasonably
requested by the Secretary of State or deemed by the applicant to
be advisable in response to any objection made by the Secretary of
State. In lieu of allowing or making any amendments to the
application, the Secretary of State may require the applicant to
submit a new or corrected application.

3. The Secretary of State may require the applicant to
disclaim an unregisterable component of a mark that is otherwise
registerable, and an applicant may voluntarily disclaim a
component of a mark that is otherwise registerable. If the
applicant disclaims a component of a mark, the disclaimer does
not prejudice or affect the rights of the applicant then existing or
thereafter arising, either as an applicant or registrant, in the
disclaimed matter or the right to seek registration in another
application if the disclaimed matter is or becomes distinctive of the
goods or services of the applicant.

4. Except as otherwise provided in subsection 5, if the
Secretary of State finds that a mark is not entitled to registration:

(@) The Secretary of State shall notify the applicant and specify
thereasonsfor the finding;

(b) The applicant shall have a reasonable period, as specified
by the Secretary of State, in which to respond to the finding or to
amend the application; and

(c) If the applicant responds to the finding or amends the
application, the Secretary of State shall reexamine the application.
The Secretary of State and the applicant shall repeat this
procedure until:

() The Secretary of State determines that any further
response or amendment by the applicant will not change the result
and issues a final decision denying registration of the mark; or
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(2) The applicant fails to respond or amend the application
within the specified period, at which time the application shall be
deemed to be abandoned.

5. If the Secretary of State is concurrently processing two or
more applications seeking registration of the same or confusingly
similar mark for the same or related goods or services, the
Secretary of State shall grant priority to the applications in the
order in which they were filed. If the Secretary of State issues a
certificate of registration for a mark in an earlier-filed application,
the Secretary of State shall deny registration of the marks in the
later-filed applications. If an applicant is aggrieved by a final
decision of the Secretary of State denying registration of a mark in
a later-filed application pursuant to this subsection, the applicant
may bring an action for cancellation of the registration of the
mark in the earlier-filed application upon grounds of prior or
superior rights to the mark in accordance with section 27 of this
act.

Sec. 26. 1. If an applicant is aggrieved by a final decision
of the Secretary of State denying registration of a mark, the
applicant may bring an action for a writ of mandamus to compel
registration of the mark.

2. The applicant must file the action for a writ of mandamus
within 30 days after service of the final decision of the Secretary of
State.

3. The court’s review of the final decision of the Secretary of
State denying registration of the mark must be based solely upon
the record before the Secretary of State.

4. |If the applicant proves that all the statements in the
application are true and that the mark is otherwise entitled to
registration, the court shall grant appropriate relief compelling
registration of the mark, but without costs to the Secretary of
State.

Sec. 27. 1. If aperson is aggrieved by the registration of a
mark in this State, the person may bring an action for cancellation
of the registration of the mark.

2. To bring an action for cancellation of the registration of
the mark, the person must:

(a) Namethe owner of the mark asthe respondent; and

(b) Institute the action by filing a petition in the district court
in and for Carson City, in and for the county in which the owner
resides or in and for a county where the mark is in use in this
State.
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3. When the person bringing the action serves the respondent
with the petition, the person also must serve the Secretary of State
with a copy of the petition in the manner prescribed by Rule 5 of
the Nevada Rules of Civil Procedure. The Secretary of State is not
a necessary and indispensable party to the action under Rule 19 of
the Nevada Rules of Civil Procedure, and the person bringing the
action may not name the Secretary of State as a party to the
action.

Sec. 28. In any action brought pursuant to NRS 600.240 to
600.450, inclusive, and sections 14 to 28, inclusive, of this act
against a nonresident owner of a mark, if the nonresident owner
has not appointed an agent for service of process:

1. The Secretary of State shall be deemed to be an agent of
the nonresident owner for the purposes of service of processin the
action; and

2. Service of process may be made upon the Secretary of State
as the agent of the nonresident owner in accordance with the
procedures established by law for service upon a nonresident
business or legal entity.

Sec. 29. NRS600.240 is hereby amended to read as follows:

600.240 As used in NRS 600.240 to 600.450, inclusive, and
sections 14 to 28, inclusive, of this act, unless the context otherwise
requires, the words and terms defined in NRS 600.250 to {600-320;}
600.310, inclusive, and sections 14 to 21, inclusive, of this act have
the meanings ascribed to them in those sections.

Sec. 30. NRS600.250 is hereby amended to read as follows:

600.250 “Applicant” means [the-person-filing} a person who

files an application for registration of a ftrademark;—his} mark
pursuant to NRS 600.240 to 600.450, inclusive, and sections 14 to

28, inclusive, of this act, and the legal representatives, successors
or assigns -} of such a person.

Sec. 31. NRS600.260 is hereby amended to read as follows:

600.260 “Mark” freludest means any trademark [—trade
name} or service mark , including any trademark or service mark
that also functions as a trade name, entitled to registration
pursuant to NRS 600.240 to 600.450, inclusive, and sections 14 to
28, inclusive, of this act, whether registered or not.

Sec. 32. NRS600.280 is hereby amended to read as follows:

600.280 “Registrant” finchudes} means the person to whom the
Secretary of State issues the certificate of registration of a mark fis

pursuant to NRS 600.240 to 600.450, inclusive, and

sections 14 to 28, inclusive, of this act, and the lega
representatives, successors or assigns -} of such a person.
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Sec. 33. NRS600.290 is hereby amended to read as follows:

600.290 “Service mark” means
advertising-of-servicest any word, name, symbol or device, or any
combination thereof, used by a person to identify and distinguish
the services of {ene—pepsen—and—dlsmqgumh—them} that person,
including a unique service, from the services of others -} , and to
indicate the source of the services, even if that sourceis unknown.
Titles, character names used by a person and other distinctive
features of radio or television programs may be registered as
service marks notwithstanding that the titles, character names or
programs may advertise the goods of the sponsor.

Sec. 34. NRS600.300 is hereby amended to read as follows:

600.300 “Trademark” means any word, name, symbol or
device, or any combination fef-them,-adepted-and} thereof, used by
a person to identify and distinguish the goods [madel
manufactured or sold by thim-and-te-distinguish-them} that person,
including a unique product, from the goods frade} manufactured
or sold by others [} , and to indicate the source of the goods, even
if that source isunknown.

Sec. 35. NRS600.310 is hereby amended to read as follows:

600.310 “Trade name” means

J any word or name used by a person to
identify fhis} the business, vocation or occupation
of that person.

Sec. 36. NRS600.320is hereby amended to read as follows:

600.320 For the purposes of NRS 600.240 to 600.450,
inclusive, and sections 14 to 28, inclusive, of this act:

1. “Use” means the bona fide use of a mark in the ordinary
course of trade. The term does not include use made merely to
reserve aright in a mark.

2. A mark is deemed to be [Fused”} in “use” in this State:

-} (@) On goods when it} the mark is placed in any manner
on the goods, their containers, the displays associated with them or
on the tags or labels affixed to them or, if the nature of the goods
makes such placement impracticable, then on documents
associated with the goods or their sale, and the goods are sold or

{e@hewse&s&r—;—bu;%—n%he} transported in commercein this State;

{-2—} (b) On services when it} the mark is used or displayed in
the sale or advertising of services and the services are rendered in
this State.
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Sec. 37. NRS600.330 is hereby amended to read as follows:

600.330 A mark must not be registered if it:

1. Containsimmoral, deceptive or scandal ous matter.

2. Contains matter which may disparage or falsely suggest a
connection with persons, living or dead, ingtitutions, beliefs [} or
national symbols or which may bring them into contempt or
disrepute.

3. Resembles or simulates the flag , the coat of arms or other
insignia of the United States, or of any state or municipality, or of
any foreign nation.

4. Containsthe name, signature or portrait of any living person,
except when fhist the written consent of the person has been
obtained.

5. Consists of amark which:

(8) When applied to the goods or services of the applicant, is
merely descriptive or deceptively misdescriptive of them;

(b) When applied to the goods or services of the applicant is
primarily geographically descriptive or deceptively misdescriptive
of them; or

(c) Isprimarily merely asurname,
= but this subsection does not prevent the registration of a mark
used by the applicant which has become distinctive of the
applicant’s goods or services. Proof of continuous use of the mark
by the applicant in this State or elsawhere for 5 years next preceding
the date of the filing of the application for registration may be
accepted by the Secretary of State as evidence that the mark has
become distinctive.

6. So resembles a mark registered in this State which has not
been abandoned [} that it is likely that confusion, mistake or
deception may result.

Sec. 38. NRS600.340 is hereby amended to read as follows:

600.340 1. A person who has adopted and is using a mark in
this State may file in the Office of the Secretary of State, on aform
to be furnished by the Secretary of State, an application for
registration of that mark setting forth, but not limited to, the
following information:

(@) Whether the mark to be registered is a trademark, trade name
or service mark;

(b) A description of the mark by name, words displayed in it or
other information;

(c) The name and business address of the person applying for
the registration and, if it is a corporation, limited-liability company,
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limited partnership or registered limited-liability partnership, the
state of incorporation or organization;

(d) The specific goods or services in connection with which the
mark is used and the mode or manner in which the mark is used in
connection with those goods or services and the class as designated
by the Secretary of State which includes those goods or services;

(e) The date when the mark was first used anywhere and the
date when it was first used in this State by the applicant or his
predecessor in business which must precede the filing of the
application; and

(f) A statement that the applicant is the owner of the mark and
that no other person has the right to use the mark in this State either
in the form set forth in the application or in such near resemblance
to it as might deceive or cause mistake.

2. The application must:

(d) Be signed and verified by the applicant or by a member of
the firm or an officer of the corporation or association applying.

(b) Be accompanied by a specimen or facsimile of the mark on
white paper that is 8 1/2 inches by 11 inches in size and by afiling
fee [of-$100—payable-to-the-Secretary—of-State] in the amount
prescribed pursuant to section 24 of this act.

3. If the application fails to comply with this section or NRS
600.343, the Secretary of State shall return it for correction.

Sec. 39. NRS600.340 is hereby amended to read as follows:

600.340 1. [A} Subject to the limitations set forth in NRS
600.240 to 600.450, inclusive, and sections 14 to 28, inclusive, of
this act, a person who has adopted and is using a mark in this State
may file in the Office of the Secretary of State, on a form [te-be
furnished] prescribed by the Secretary of State, an application for
registration of that mark . fsetting—ferth;} The application must
include, but is not limited to, the following information:

(a) PWhether—the-mark—to—be-registered—s—a-trademark—trade
name-or-service mark:

—{b)}-A-description} An identification of the mark by name, words
displayed in it or other information [} necessary to specify the
elements for which trademark or service mark protection is
sought.

(b) A drawing or other representation of the mark which
complies with such requirements as the Secretary of State may
specify. The drawing must depict the mark sought to be registered
in:

(1) Standard typed characters if the mark is a word mark;
or
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(2) A special form drawing if the mark features design

elements, special fonts, color or other noncharacter elements.
= After registration, the registrant may not change the drawing of
the mark if the change constitutes a material alteration of the
mark such that the altered mark creates a different commercial
impression and those persons on notice of the original registration
would need a new notice to be adequately informed of the
registrant’s claim of rights.

(c) The name and business address of the person applying for
the reg|strat|on and, if EH} the person is a ;

bus ness or Iegal entlty, the state of mcorporaﬂon or
organi zéti on B} and the names of the officers, general partners or
managing members of the business or legal entity, as specified by
the Secretary of State.

(d) The specific goods or services on or in connection with
which the mark is used and the mode or manner in which the mark
is used on or in connection with those goods or services and the
class as designated by the Secretary of State pursuant to NRS
600.400 which includes those goods or services . |}

(e) The date when the mark was first used anywhere and the
date when fit} the mark was first used in this State by the applicant
or fhis} the applicant’s predecessor in fbusiess-which} interest,
provided that the date when the mark was first used in this State
must precede the filing of the application . {-and}

(f) A statement that fthe} :

(1) The applicant isthe owner of the mark ;
(2) Themark isin usein this State; and [that}
(3) Tothe knowledge of the person signing the application,
no other person
(1) Holds a federal or Nevada state registration for the
mark for similar goods or services with a filing date that predates
the applicant’ sfirst use of the mark in this State; or
(I Has the right to use the mark in this State either in
the form set forth in the application or in such near resemblance to it
as pmight-deceive-or-cause-mistake] to be likely, when applied to
the goods or services of the other person, to cause confusion,
mistake or deception.

2. The Secretary of State may require the applicant to submit
with the application a statement as to whether an application to
register the mark, or portions or a composite of the mark, has been
filed by the applicant or the applicant’s predecessor in interest
with the United States Patent and Trademark Office. If such a
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statement is required, the statement must set forth full particulars
with respect to each application, including, but not limited to:

(@) The filing date, serial number and current status of each
application; and

(b) If any application resulted in the mark being denied
registration or otherwise resulted in the mark not being registered,
thereasonsfor the denial or the mark not being registered.

3. Theapplication must =

' be:

(@) Signed and verified under penalty of perjury by the
applicant or , if the applicant is a business or legal entity, by fa} a
natural person with legal authority to bind the business or legal
entity, including, but not limited to:

(1) An offlcer general partner or managlng member of the

busmess or Iegal ent|ty,
2 A designated employee of the business or legal entity
responsible for its marks; or
(3) An attorney authorized to represent the business or
legal entity and licensed to practice law in any state, territory or
possession of the United States or the District of Columbig;

(b) Accompanied by a specimen ferfacsimite-of} which shows
the mark teswibie-prpethaia- 5102 pehes by 10 nches tp-size
and} as actually used on or in connection with the goods or
services and which meets the criteria set forth in NRS 600.343;
and

(c) Accompanied by a filing fee in the amount prescribed
pursuant to section 24 of this act.

31 4. If the application fails to comply with this section or
NRS 600.343, the Secretary of State shall return it for correction.

Sec. 40. NRS600.343 is hereby amended to read as follows:

600.343 1. A specimen accompanying an application for
fthel registration of a mark or an application for renewal of the
registration must meet the following criteria:

(8) The specimen must fagree} :

(1) Agree with the mark as described in the application {;
for registration of the mark or as depicted in the
drawing or other representation of the mark included with that
application;
(2) Agree with the mark as used [-and-evidence} ; and
(3) Evidence use of the mark. -
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—e)}} The specimen must fit on a page of paper frettargerthan}
that measur& 812 mches by 11inches.

—(e)} (©) The speumen must be swtable for reproductlon
retention and retrieval.

A specimen may be a facsumlle or photograph of the mark |f the
specimen otherwise meets the criteria set forth in subsection 1.
Acceptable specimens for goods include, but are not limited to,
facsimiles or photographs of labels, tags, packaging or displays
associated with the goods. Acceptable specimens for services
include, but are not limited to, facsimiles or photographs of
brochures, web pages, advertisements or signage associated with
the services.

Sec. 41. NRS600.350 is hereby amended to read as follows:

600.350 1. Upon compliance by the applicant with the
requirements fof-NRS-600-330-and-600-346;} for the registration of
a mark pursuant to NRS 600.240 to 600.450, inclusive, and
sections 14 to 28, inclusive, of this act, the Secretary of State shall
issue and deliver a certificate of registration to the applicant. The
certificate of registration must be issued under the signature of the
Secretary of State and the seal of the State, and it must designate:

(@ The name and business address of the owner of the mark

and, if the owner is a feorperation—timited-Hability—company;
business or legal entity, the state of incorporation or organization ;

(b) The date claimed for the first use of the mark anywhere and
the date claimed for the first use of the mark in this State;

(c) Theclass of goods or services to which the mark applies;

(d) A description of the goods or services on or in connection
with which the mark is used;

(e) A reproduction of the mark;

(f) Theregistration date; and

(g) Theterm of the registration.

.

2. |If adate of first use contained in the application isindefinite,
the certificate of registration must designate the latest definite date
that can be inferred from the words used. If a month and year are
given without specifying the day, the date is presumed to be the last
day of the month. If only ayear is given, the date is presumed to be
the last day of the year.
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2} 3. Thecertificate of registration or a copy of the certificate
certified by the Secretary of State is admissible in evidence as
competent and sufficient proof of the registration of the mark in any
action or judicial proceedingsin any court of this State, and raises a
disputable presumption that the person to whom the certificate was
issued is the owner of the mark in this State as applied to the goods
or services described in the certificate.

Sec. 42. NRS600.355 is hereby amended to read as follows:

600.355 1. |If any statement in an application for registration
of a mark was incorrect when made or any arrangements or other
facts described in the application have changed, making the
application inaccurate in any respect without materially altering the
mark, the registrant shall promptly file in the Office of the Secretary
of State a certificate, signed by the registrant or his successor or by a
member of the firm or an officer of the corporation or association to
which the mark is registered, correcting the statement.

2. Upon the filing of a certificate of amendment or judicial
decree of amendment and the payment of afiling fee fef-$60;} in the
amount prescribed pursuant to section 24 of this act, the Secretary
of State shall issue, in accordance with NRS 600.350, an amended
certificate of registration for the remainder of the period of the
registration.

Sec. 43. NRS600.355 is hereby amended to read as follows:

600.355 1. |If , after registration of a mark, the registrant
discovers that any statement in fan} the application for registration
of fal the mark was incorrect when made or any arrangements or
other facts described in the application have changed, making the
application inaccurate in any respect without materially altering the
mark, the registrant shall promptly file in the Office of the Secretary
of State a certificate —signed} of amendment correcting the
application. The certificate of amendment must be:

(a) Signed and verified under penalty of perjury by the
registrant or fhis-sueeesser-or-by-a-member-of-the firm-oran} , if the
registrant is a business or legal entity, by a natural person with
legal authority to bind the business or legal entity, including, but
not limited to:

(1) An offlcer general partner or managlng member of the

busmessor Iegal entlty,
2 A designated employee of the business or legal entity
responsible for its marks; or
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(3) An attorney authorized to represent the business or
legal entity and licensed to practice law in any state, territory or
possession of the United States or the District of Columbia; and

(b) Accompanied by a filing fee in the amount prescribed
pursuant to section 24 of this act.

2. If, after registration of a mark, a court of competent
jurisdiction enters a judicial decree amending the registration, the
registrant or the party obtaining the judicial decree of amendment
shall promptly file the judicial decree of amendment in the Office
of the Secretary of State. The judicial decree of amendment must
be accompanied by:

(@) A form prescribed by the Secretary of State which must be
signed and verified under penalty of perjury by the registrant or
the party obtaining the judicial decree or, if the registrant or party
is a business or legal entity, by a natural person with legal
authority to bind the business or legal entity, including, but not
limited to:

(1) An officer, general partner or managing member of the
business or legal entity;

(2) A designated employee of the business or legal entity
responsible for its marks; or

(3) An attorney authorized to represent the business or
legal entity and licensed to practice law in any state, territory or
possession of the United States or the District of Columbia; and

(b) A filing fee in the amount prescribed pursuant to section
24 of thisact.

3. Upon the filing of a certificate of amendment or judicial
decree of amendment - :

' -} in accordance with
this section, the Secretary of State shall issue f} to the registrant, in
accordance with NRS 600.350, an amended certificate of
registration for the remainder of the period of the registration.

Sec. 44. NRS600.360 is hereby amended to read as follows:

600.360 1. Theregistration of amark is effective for 5 years
from the date of registration and, upon application filed within 6
months before the expiration of that period, on a form to be
furnished by the Secretary of State, the registration may be renewed
for a successive period of 5 years. A renewal fee ;

.} in the amount prescribed pursuant to
section 24 of this act must accompany the application for renewal of
the registration.
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2. The registration of a mark may be renewed for additional
successive 5-year periods if the requirements of subsection 1 are
satisfied.

3. The Secretary of State shall give notice to each registrant
when his registration is about to expire. The notice must be given
within the year next preceding the expiration date, by writing to the
registrant’ s last known address.

4. All applications for renewals must include a statement that
the mark is still in usein this State.

Sec. 45. NRS600.360 is hereby amended to read as follows:

600.360 1. The registration of a mark is effective for 5 years
from the date of registration .

2. Except as otherwise prowded in this subsection, upon
the filing of an application for renewal of the registration in the
Office of the Secretary of State within 6 months before the
expiration of [that-peried;} the period of the registration, on a form
fto—be—furnished} prescribed by the Secretary of State, the
registration may be renewed for a successive period of 5 years. [A}
The Secretary of State may adopt regulations to provide for
alternative renewal periods which must not exceed 10 years.

3. Theapplication for renewal of the registration must:

(@) Include a verified statement that the mark is still in usein
this State;

(b) Be signed and verified under penalty of perjury by the
registrant or, if the registrant is a business or legal entity, by a
natural person with legal authority to bind the business or legal
entity, including, but not limited to:

(1) An officer, general partner or managing member of the
business or legal entity;

(2) A designated employee of the business or legal entity
responsible for its marks; or

(3) An attorney authorized to represent the business or
legal entity and licensed to practice law in any state, territory or
possession of the United States or the District of Columbig;

(c) Be accompanied by a specimen which shows the mark as
actually used on or in connection with the goods or services and
which meetsthe criteria set forth in NRS 600.343; and

(d) Be accompanied by a renewal fee in the amount prescribed

pursuant to section 24 of this act . [must-accompany-the-apphication
for-renewal-of theregistration:

—=21 4. The registration of a mark may be renewed for
additional successive [5-year] periods if the requirements of

fsubseetion-1} this section are satisfied.
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3} 5. The Secretary of State fshat-givel may provide notice
to each registrant fwhen-his-registration-is-abeut-te-expire—The} of
the date on which the registrant’s registration will expire. If such
notice is provided, the notice must be given within the prearnext
12 months immediately preceding the expiration date {;-by-writing]
and delivered to the registrant by:

(a) Mail sent to the registrant’ s last known address {-

; or

(b) If requested by the reglstrant electronic mail or other
electronic means.

6. If the application for renewal of the registration fails to
comply with this section or NRS 600.343, the Secretary of State
shall return it for correction.

Sec. 46. NRS600.370 is hereby amended to read asfollows:

600.370 1. A mark and itsregistration are assignable with the
good will of the business in which the mark is used, or with that part
of the good will of the business connected with the use of and
symbolized by the mark. An assignment must:

(a) Beinwriting;

(b) Be signed and acknowledged by the registrant or his
successor or amember of the firm or an officer of the corporation or
association under whose name the mark is registered; and

(c) Berecorded with the Secretary of State upon the payment of
a fee [of-$100-to-the-Secretary-of-State-whe—upen] in the amount
prescribed pursuant to section 24 of this act. Upon recording the
assignment, the Secretary of State shall issue in the name of the
assignee a certificate of assignment for the remainder of the period
of the registration.

2. An assignment of any registration is void as against any
subsequent purchaser for valuable consideration without notice,
unless:

(@) The assignment is recorded with the Secretary of State
within 3 months after the date of the assignment; or

(b) The assignment is recorded before the subsequent purchase.

Sec. 47. NRS600.370 is hereby amended to read as follows:

600.370 1. A mark and its registration are assignable with the
good will of the business in which the mark is used, or with that part
of the good will of the business connected with the use of and
symbolized by the mark. An assignment must:

(@) Beinwriting; and

(b) Be signed and acknowledged by the registrant or fhis

, if the registrant is a
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business or legal entity, by an officer , general partner or
managing member of the | ra

morethermorlcisregisteredand
—{e)-Berecorded-with] business or legal entity.

2. An assignment may be recorded in the Office of the
Secretary of State upon the payment of a recording fee in the
amount prescribed pursuant to section 24 of this act. Upon recording
the assignment, the Secretary of State shall issue in the name of the
assignee a certificate of assignment for the remainder of the period
of the registration.

23} 3. Anassignment of any registration is void as against any
subsequent purchaser for valuable consideration without notice [}
unless:

(@) The assignment is recorded fwith} in the Office of the
Secretary of State within 3 months after the date of the assignment;
or

(b) The assignment is recorded in the Office of the Secretary of
State before the subsequent purchase.

4. An applicant or registrant whose name has changed may
record in the Office of the Secretary of State a certificate of
change of name. The certificate of change of name must be:

(@) On aform prescribed by the Secretary of State;

(b) Signed and verified under penalty of perjury by the
applicant or registrant or, if the applicant or registrant is a
business or legal entity, by a natural person with legal authority to
bind the business or legal entity, including, but not limited to:

(1) An officer, general partner or managing member of the
business or legal entity;

(2) A designated employee of the business or legal entity
responsible for its marks; or

(3) An attorney authorized to represent the business or
legal entity and licensed to practice law in any state, territory or
possession of the United States or the District of Columbia; and

(c) Accompanied by a recording fee in the amount prescribed
pursuant to section 24 of this act.

5. Upon recording a certificate of change of name, the
Secretary of State shall issue:

(&) Inthe applicant’s new name, a certificate verifying that the
name on the application has changed.

(b) In the registrant’s new name, an amended certificate of
registration for the remainder of the period of the registration.

6. In the discretion of the Secretary of State, other
instruments which relate to a registered mark or an application for
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registration of a mark, including, but not limited to, licenses,
security interests or mortgages, may be recorded in the Office of
the Secretary of State if theinstrument is:

(@) Inwriting; and

(b) Signed and acknowledged by the parties to the instrument
or, if any party is a business or legal entity, by an officer, general
partner or managing member of the business or legal entity.

7. If an assignment or other instrument is acknowledged, the
acknowledgment is prima facie evidence of the execution of the
assignment or other instrument and, if the assignment or other
instrument is recorded in the Office of the Secretary of State, the
record is prima facie evidence of the execution of the assignment
or other instrument.

8. If an assignment or other instrument otherwise meets the
requirements for recording, a photocopy of the assignment or
other instrument must be accepted for recording if the photocopy
is certified as a true and correct copy of the original by a party to
the assignment or other instrument or by a party’' s successor.

Sec. 48. NRS600.380 is hereby amended to read as follows:

600.380 The Secretary of State shaII keep for public
examination arecord of

1. All marks registered or renewed by the Office of the
Secretary of State pursuant to NRS 600.240 to 600.450, inclusive,
and sections 14 to 28, inclusive, of thisact; and

2. All other documents filed or recorded in the Office of the
Secretary of State pursuant to NRS 600.240 to 600.450, inclusive,
and sections 14 to 28, inclusive, of this act.

Sec. 49. NRS600.390 is hereby amended to read as follows:

600.390 The Secretary of State shall cancel from the register:

1. [AfterJduly-1;-1980;-any-filing-orregistration-of-a-mark} Any
registration which the registrant or the assignee of record
voluntarily requests to be cancelled.

2. Any registration which has expired and is not renewed in
accordance with the provisions of NRS 600.360.

. icti : . : : 5

3. Any registration concerning which a court of competent
jurisdiction finds that:

(@) Theregistered mark has been abandoned.

(b) Theregistrant is not the owner of the mark.

(c) Theregistration was granted improperly.

(d) The registration was obtained fraudulently.
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(e) Theregistered mark is or has become the generic name for
the goods or services, or a portion thereof, for which it has been
registered.

(f) The registered mark is likely to cause confusion or mistake
or to deceive because of its similarity to a mark which was
registered by another person in the United States Patent and
Trademark Office 5} before the date of the filing of the application
for registration by the registrant under NRS 600.240 to 600.450,
inclusive, and sections 14 to 28, inclusive, of this act and which
has not been abandoned. But if the registrant proves that he is the
owner of a concurrent registration of his mark in the United States
Patent and Trademark Office covering an area including this State,
the registration with the Secretary of State must not be cancelled.

4. Any registration when a court of competent jurisdiction
orders cancellation of the registration on any ground.

Sec. 50. NRS600.395 is hereby amended to read as follows:

600.395 [Fhefeeforfilingal If a person requests cancellation
of a registration pursuant to NRS 600.390 fis-$50] , the request
must be accompanied by a filing fee in the amount prescribed
pursuant to section 24 of this act.

Sec. 51. NRS600.400 is hereby amended to read as follows:

600.400 1. The Secretary of State [may}l shall adopt
regulations defining general classes of goods and services for which
a mark may be registered. [Classes—defined—pursuant—to—this
subsection} The classes of goods and services adopted by the
Secretary of State are deemed to be for administrative convenience
and must not be deemed to be exclusive or limit or extend the rights
of the applicant or registrant. To the extent practicable, the classes
of goods and services adopted by the Secretary of State must
conform to the classes of goods and services adopted by the United
States Patent and Trademark Office in the administration of the
federal Trademark Act.

2. A single application for registration of a mark may include
any goods within their class on which the mark is used, or any
services within their class rendered in connection with the mark. If a
mark is used for more than one class of goods or more than one
class of services the applicant must file a separate application for
each class.

Sec. 52. NRS600.410 is hereby amended to read as follows:

600.410 Any person who , for himself |5} or on behalf of any
other person, attempts to procure or procures the registration of any
mark in this State or the filing or recording of any document in the
Office of the Secretary of State pursuant to NRS 600.240 to
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600.450, inclusive, and sections 14 to 28, inclusive, of this act by
knowingly making any false or fraudulent representation or
declaration, verbally or in writing, or by any other fraudulent means,
isliable for all damages sustained in consequence of the registration
or thefiling or recording to any party injured thereby.

Sec. 53. NRS 600.420 is hereby amended to read as follows:

600.420 Any person:

1. Who uses, without the consent of the fregistrant;} owner,
any reproduction, counterfeit, copy or colorable imitation of a mark
registered in this State in connection with the sale, distribution,
offering for sale or advertising of any goods or services {5} on or in
connection with which such use is likely to cause confusion or
mistake or result in deception as to the source of origin of such
goods or services; or

2. Who reproduces, counterfeits, copies or colorably imitates
any mark registered in this State and applies or causes to apply that
reproduction, counterfeit, copy or colorable imitation to labels,
signs, prints, packages, wrappers, receptacles or advertisements
intended to be used on or in feenjunetion} connection with the sale
or other distribution in this State of goods or services,
= isliablein a civil action by the owner of the registered mark for
any or al of the remedies provided in NRS 600.430, except that the
owner of the mark is not entitled to recover profits or damages
funder] for any act in violation of subsection 2 unless the act or acts
were committed with fknewledge-that-thereproduction-counterfeit;
eopy-arhataten-athe-madcwestrtendedte-besed] the intent to
cause confusion, mistake or deception.

Sec. 54. NRS600.430 is hereby amended to read as follows:

600.430 1. Any owner of a mark registered in this State may
proceed by suit to enjoin the manufacture, use, display or sae of
counterfeits or imitations of fit} the mark.

2. A court of competent jurisdiction may:

(@) Grant injunctions to restrain such manufacture, use, display
or sale asit deems just and reasonable under the circumstances;

(b) Require the defendant to pay to the owner of the mark all
profits derived from the wrongful acts of the defendant and all
damages suffered by reason of these acts;

(c) Require the defendant to pay to the owner of the mark treble
damages on al profits derived from the willful and wrongful acts of
the defendant and treble damages on all damages suffered by reason
of these acts; and

(d) Order that any counterfeits or imitations in the possession or
control of any defendant be delivered [Hor-destruction] to an officer
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of the court or fto-the-complanant} the owner of the mark for
destruction.

3. Inan action brought pursuant to this section, the court may
award costs and reasonable attorney’ s fees to the prevailing party.

4. The enumeration of any right or remedy in this section does
not affect fa—registrant's} the right of the owner of the mark to
prosecute under any penal law of this State.

Sec. 55. NRS600.435 is hereby amended to read as follows:

600.435 1. Except as otherwise provided in subsection 4 [}
and subject to the principles of equity, the owner of a mark that is
famous in this State may bring an action to enjoin commercial use
of the mark by a person if such use:

(a) Begins after the mark has become famous; and

(b) fSausest Islikely to cause dilution of the famous mark.

2. A markisfamousin this State if it is distinctive, inherently
or through acquired distinctiveness, and is widely recognized by
the general consuming public of this State or a geographic area in
this State as a designation of source of the goods or services of the
owner of the mark. In determining whether a mark is famous in this
State, the court shall consider, pwitheut—tmitation;} but is not
limited to, the following factors:

@ The
amount, volume and geographic extent of sales of the goods or
services offered under the mark in this State.

I . I RN .
—g)} , extent and geographic reach of advertising and publicity
of the mark in this State, whether the mark is advertised or
publicized by the owner or other persons.
(c) The extent of actual recognition of the mark in this State.
(d) The nature and extent of use of the same or similar mark by
other persons.
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R () Whether the mark is registered in this State or
registered in the United States Patent and Trademark Office
pursuant to federal law.

3. [Exeept-as—otherwise—provided-in-this-subsection] In an
action brought pursuant to this section, the owner of a famous
mark {thatisfamousmay-obtan-only}

(a) Isentitled to injunctive relief fin-an-action-brought-pursdant

throughout the geographic
area in which the mark is found to be famous, but not outside the
borders of this State; and

(b) If the person fusing-themark} against whom the injunctive
relief is sought willfully intended to cause dilution of the famous
mark or willfully intended to trade on the reputation of the owner of
the famous mark {} , is entitled to the remedies provided in NRS
600.430, subject to the discretion of the court and the principles of
equity.

4. The owner of afamous mark fthatisfameus} may not bring

an action pursuant to this section fferthe} based on:

(@ The fair use of the mark by another person fin-comparative

, unless the aother person wrongfully uses
the mark as a designati on of source for the person’s own goods or
services. For the purposes of this paragraph, fair use of the mark
includes any nominative or descriptive fair use, or facilitation of
such fair use, by the other person, including, but not limited to,
usein connection with:

(1) Advertising or promotion [to-identifythe}l that permits
consumers to compare competing goods or services of the owner of
the mark |

; or

(2) ldentifying and parodying, criticizing or commenting

upon the owner of the mark or the goods or services of the owner
of the mark.

(b) The noncommercial use of the mark by another person,
including, but not limited to, use of fa} the mark for research,
criticism, news commentary, news reporting, teaching or any similar
usethat i |s not prlmarlly for proflt




Sec. 56. NRS 600.440 is hereby amended to read as follows:

600.440 The rights and remedies enumerated in NRS 600.240
to 600.450, inclusive, and sections 14 to 28, inclusive, of this act
are in addition to those to which an owner of a mark is entitled
under the common law.

Sec. 57. NRS600.450 is hereby amended to read as follows:

600.450 1. Itisunlawful for any person : fer-cerperation:}

(@ To imitate any mark registered as provided in NRS 600.240
to 600.450, inclusive |} , and sections 14 to 28, inclusive, of this
act;

(b) To use knowingly any counterfeit or imitation thereof;

(c) To use or display such genuine mark unless authorized to do
So; or

(d) To use or display such genuine mark in a manner not
authorized by the registrant.

2. Any person puelatingl who violates any provision of
subsection 1 is guilty of a misdemeanor.

Sec. 58. NRS 11.190 is hereby amended to read as follows:

11.190 Except as otherwise provided in NRS 125B.050 and
217.007, actions other than those for the recovery of real property,
unless further limited by specific statute, may only be commenced
asfollows:

1. Within 6 years:

(@ An action upon a judgment or decree of any court of the
United States, or of any state or territory within the United States, or
the renewal thereof.

(b) An action upon a contract, obligation or liability founded
upon an instrument in writing, except those mentioned in the
preceding sections of this chapter.

2. Within 4 years:

(@ An action on an open account for goods, wares and
merchandise sold and delivered.

(b) Anaction for any article charged on an account in astore.

(c) An action upon a contract, obligation or liability not founded
upon an instrument in writing.

(d) An action against a person aleged to have committed a
deceptive trade practice in violation of NRS 598.0903 to 598.0999,
inclusive, and section 1 of this act, but the cause of action shall be
deemed to accrue when the aggrieved party discovers, or by the
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exercise of due diligence should have discovered, the facts
constituting the deceptive trade practice.

3. Within 3years:

(@ An action upon a liability created by statute, other than a
penalty or forfeiture.

(b) An action for waste or trespass of real property, but when the
waste or trespass is committed by means of underground works
upon any mining claim, the cause of action shall be deemed to
accrue upon the discovery by the aggrieved party of the facts
constituting the waste or trespass.

(c) Anaction for taking, detaining or injuring personal property,
including actions for specific recovery thereof, but in all cases
where the subject of the action is a domestic animal usually included
in the term “livestock,” which has a recorded mark or brand upon it
at the time of its loss, and which strays or is stolen from the true
owner without his fault, the statute does not begin to run against an
action for the recovery of the animal until the owner has actual
knowledge of such facts as would put a reasonable person upon
inquiry as to the possession thereof by the defendant.

(d) Except as otherwise provided in NRS 112.230 and 166.170,
an action for relief on the ground of fraud or mistake, but the cause
of action in such a case shal be deemed to accrue upon the
discovery by the aggrieved party of the facts constituting the fraud
or mistake.

(e) An action pursuant to NRS 40.750 for damages sustained by
a financial institution or other lender because of its reliance on
certain fraudulent conduct of a borrower, but the cause of action in
such a case shall be deemed to accrue upon the discovery by the
financial ingtitution or other lender of the facts constituting the
concealment or false statement.

4. Within 2 years:

(@ An action against a sheriff, coroner or constable upon
liability incurred by acting in his official capacity and in virtue of
his office, or by the omission of an official duty, including the
nonpayment of money collected upon an execution.

(b) An action upon a statute for a penalty or forfeiture, where the
action is given to a person or the State, or both, except when the
statute imposing it prescribes adifferent limitation.

(c) An action for libel, dander, assault, battery, false
imprisonment or seduction.

(d) An action against a sheriff or other officer for the escape of a
prisoner arrested or imprisoned on civil process.
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(e) Except as otherwise provided in NRS 11.215, an action to
recover damages for injuries to a person or for the death of a person
caused by the wrongful act or neglect of another. The provisions of
this paragraph relating to an action to recover damages for injuries
to a person apply only to causes of action which accrue after
March 20, 1951.

(f) An action to recover damages under NRS 41.740.

5. Within 1 year:

(@ An action against an officer, or officer de facto to recover
goods, wares, merchandise or other property seized by the officer in
his officia capacity, as tax collector, or to recover the price or value
of goods, wares, merchandise or other personal property so seized,
or for damages for the seizure, detention or sale of, or injury to,
goods, wares, merchandise or other personal property seized, or for
damages done to any person or property in making the seizure.

(b) An action against an officer, or officer de facto for money
paid to the officer under protest, or seized by the officer in his
official capacity, as a collector of taxes, and which, it is claimed,
ought to be refunded.

Sec. 59. NRS41.600 is hereby amended to read as follows:

41.600 1. An action may be brought by any person who is a
victim of consumer fraud.

2. Asused in this section, “consumer fraud” means:

(8 Anunlawful act asdefined in NRS 119.330;

(b) An unlawful act as defined in NRS 205.2747,;

(c) An act prohibited by NRS 482.36655 to 482.36667,
inclusive;

(d) Anact prohibited by NRS 482.351; or

(e) A deceptive trade practice as defined in NRS 598.0915 to
598.0925, inclusive.

3. If the claimant is the prevailing party, the court shall award
him:

(@) Any damages that he has sustained; fand}

(b) Any equitable relief that the court deems appropriate; and

(c) Hiscostsin the action and reasonable attorney’ s fees.

4. Any action brought pursuant to this section is not an action
upon any contract underlying the original transaction.

Sec. 60. NRS482.554 is hereby amended to read as follows:

482554 1. The Department may impose an administrative
fine of not more than $10,000 against any person who engages in a
deceptive trade practice. The Department shall afford to any person
so fined an opportunity for a hearing pursuant to the provisions of
NRS 233B.121.
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2. For the purposes of this section, a person shall be deemed to
be engaged in a “deceptive trade practice” if, in the course of his
business or occupation, he:

(@) Entersinto a contract for the sale of a vehicle on credit with
a customer, exercises a valid option to cancel the vehicle sale and
then, after the customer returns the vehicle with no damage other
than reasonable wear and tear, the seller:

(1) Fails to return any down payment or other consideration
in full, including, without limitation, returning a vehicle accepted in
trade;

(2) Knowingly makes a false representation to the customer
that the customer must sign another contract for the sale of the
vehicle on less favorable terms; or

(3) Failsto usethe disclosure as required in subsection 3.

(b) Uses a contract for the sale of the vehicle or a security
agreement that materially differs from the form prescribed by law.

(c) Engages in any deceptive trade practice, as defined in NRS
598.0915 to 598.0925, inclusive, that involves the purchase and sale
or lease of amotor vehicle.

(d) Engages in any other acts prescribed by the Department by
regulation as a deceptive trade practice.

3. If asdler of avehicle exercises a valid option to cancel the
sale of avehicle to a customer, the seller must provide a disclosure,
and the customer must sign that disclosure, before the seller and
customer may enter into a new agreement for the sale of the same
vehicle on different terms, or for the sale of a different vehicle. The
Department shall prescribe the form of the disclosure by regulation.

4. All administrative fines collected by the Department
pursuant to this section must be deposited with the State Treasurer
to the credit of the State Highway Fund.

5. Except as otherwise provided in this subsection, the
administrative remedy provided in this section is not exclusive and
is intended to supplement existing law. The Department may not
impose a fine pursuant to this section against any person who
engages in a deceptive trade practice if a fine has previoudy been
imposed against that person pursuant to NRS 598.0903 to 598.0999,
inclusive, and section 1 of this act for the same act. The provisions
of this section do not deprive a person injured by a deceptive trade
practice from resorting to any other legal remedy.

Sec. 61. NRS489.401 is hereby amended to read as follows:

489.401 The following grounds, among others, constitute
grounds for disciplinary action pursuant to NRS 489.381.
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1. The intentional publication, circulation or display of any
advertising which constitutes a deceptive trade practice as that term
is defined in NRS 598.0915 to 598.0925, inclusive.

2. Failureto include in any advertising the name of the licensed
dealer, general serviceman or specialty serviceman, or the name
under which heis doing business.

3. Making any substantial misrepresentation or false promise
which is likely to influence, persuade or induce, or continually
failing to fulfill promises to sell, breaching agreements or contracts
or making false promises by any means.

4. Failure to disclose al terms and conditions of a sdle,
purchase or lease or offer to sell, purchase or lease a manufactured
home, mobile home or commercial coach.

5. Failureto disclose to a person with whom the licensed dealer
is deding with regard to the sale, purchase or lease of a
manufactured home any material facts, structural defects or other
material information which the licensed dealer knew, or which by
the exercise of reasonable care and diligence should have known,
concerning the manufactured home or concerning the sale, purchase
or lease of the manufactured home.

6. Failure to comply with the provisions of NRS 489.595.

7. Representing to any lender, guaranteeing agency or other
interested party, oraly or through the preparation of false
documents:

(@) Anamount in excess of the actual sales price;

(b) A false amount as the down payment, earnest money deposit
or other valuable consideration;

(c) Termsdiffering from those actually agreed upon; or

(d) Falseinformation on a credit application.

8. Inducing an applicant to falsify his credit application.

9. Failure to obtain from the holder of any lien or security
interest in a manufactured home, mobile home or commercia coach,
within 10 days before the closure of a sale of the manufactured
home, mobile home or commercid coach, a written
acknowledgment that the holder of the lien or security interest has
received written notification of the sale.

Sec. 62. NRS645B.189 is hereby amended to read as follows:

645B.189 1. |If, in carrying on his business, a mortgage
broker uses an advertisement that is designed, intended or
reasonably likely to solicit money from private investors, the
mortgage broker shall include in each such advertisement a
statement of disclosure in substantially the following form:
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Money invested through a mortgage broker is not guaranteed
to earn any interest or return and is not insured.

2. A mortgage broker shall include in each advertisement that
the mortgage broker uses in carrying on his business any statements
of disclosure required pursuant to the regulations adopted by the
Commissioner or required pursuant to an order of the Commissioner
entered in accordance with subsections 7 and 8 of NRS 645B.185.

3. Each mortgage broker who has received his initial license
within the past 12 months shall submit any proposed advertisement
that the mortgage broker intends to use in carrying on his business
to the Commissioner for approval.

4. In addition to the requirements set forth in this chapter, each
advertisement that a mortgage broker uses in carrying on his
business must comply with the requirements of:

(8 NRS 598.0903 to 598.0999, inclusive, and section 1 of this
act concerning deceptive trade practices; and

(b) Any applicable federal statute or regulation concerning
deceptive advertising and the advertising of interest rates.

5. If a mortgage broker violates any provision of NRS
598.0903 to 598.0999, inclusive, and section 1 of this act
concerning deceptive trade practices or any federal statute or
regulation concerning deceptive advertising or the advertising of
interest rates, in addition to any sanction or penalty imposed by state
or federal law upon the mortgage broker for the violation, the
Commissioner may take any disciplinary action set forth in
subsection 2 of NRS 645B.670 against the mortgage broker.

6. The Commissioner may adopt any regulations that are
necessary to carry out the provisions of this section.

Sec. 63. NRS684B.040 is hereby amended to read as follows:

684B.040 1. An applicant for a license as a motor vehicle
physical damage appraiser must file a written application therefor
with the Commissioner on forms prescribed and furnished by the
Commissioner. The applicant must furnish information as to his
identity, persona history, experience, financia responsibility,
business record and other pertinent matters as reasonably required
by the Commissioner to determine the applicant’s digibility and
gualifications for the license.

2. If the applicant is a natural person, the application must
include the social security number of the applicant.

3. If the applicant is a business organization, the application
must include the names of al members, officers and directors, and
must designate each natural person who is to exercise the licensee's
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powers. A natural person who is authorized to act for a business
organization and who also wishes to be licensed in an individual
capacity must obtain a separate license in his own name.

4. The application must be accompanied by the applicable
license fee. The Commissioner shall charge a separate fee for each
person authorized to act for a business organization.

5. An applicant for a license who desires to use a name other
than his true name must comply with the provisions of NRS
683A.301. The Commissioner shal not issue a license in a trade
name unless the name has been registered pursuant to NRS 600.240
to 600.450, inclusive |} , and sections 14 to 28, inclusive, of this
act.

6. An applicant for alicense shall not willfully misrepresent or
withhold any fact or information called for in the application form
or in connection with his application. A violation of this subsection
is agross misdemeanor.

Sec. 64. NRS684B.040 is hereby amended to read as follows:

684B.040 1. An applicant for a license as a motor vehicle
physical damage appraiser shall file a written application therefor
with the Commissioner on forms prescribed and furnished by the
Commissioner. The applicant shall furnish information as to his
identity, personal history, experience, financial responsibility,
business record and other pertinent matters as reasonably required
by the Commissioner to determine the applicant’s digibility and
qualifications for the license.

2. If the applicant is a business organization, the application
must show the names of all members, officers and directors, and
must designate each natural person who is to exercise the licensee's
powers. A natural person who is authorized to act for a business
organization and who aso wishes to be licensed in an individual
capacity must obtain a separate license in his own name.

3. The application must be accompanied by the applicable
license fee. The Commissioner shall charge a separate fee for each
person authorized to act for a business organization.

4. An applicant for a license who desires to use a name other
than his true name must comply with the provisions of NRS
683A.301. The Commissioner shal not issue a license in a trade
name unless the name has been registered pursuant to NRS 600.240
to 600.450, inclusive [} , and sections 14 to 28, inclusive, of this
act.

5. An applicant for alicense shall not willfully misrepresent or
withhold any fact or information called for in the application form
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or in connection with his application. A violation of this subsection
IS a gross misdemeanor.

Sec. 65. Notwithstanding the provisions of this act to the
contrary, the amount of each fee that was authorized before the
effective date of this act pursuant to NRS 600.340, 600.355,
600.360, 600.370 and 600.395 must remain in effect and must be
collected by the Secretary of State until such time as the Secretary
of State adopts regulations pursuant to section 24 of this act
prescribing the amount of those fees.

Sec. 66. The provisions of sections 13 to 23, inclusive, 25 to
37, inclusive, 39, 40, 41, 43, 45, 47, 48, 49 and 51 to 57, inclusive,
of this act do not affect an action or proceeding commenced or right
accrued before October 1, 2010.

Sec. 67. 1. This section and sections 24, 38, 42, 44, 46, 50,
63 and 65 of this act become effective upon passage and approval.

2. Sections 1 to 12, inclusive, and 58 to 62, inclusive, of this
act become effective on July 1, 2009.

3. Sections 13 to 23, inclusive, 25 to 37, inclusive, 39, 40, 41,
43, 45, 47, 48, 49, 51 to 57, inclusive, and 66 of this act become
effective on October 1, 2010.

4. Section 63 of this act expires by limitation on the date on
which the provisions of 42 U.S.C. § 666 requiring each state to
establish procedures under which the state has authority to withhold
or suspend, or to restrict the use of professional, occupational and
recreational licenses of persons who:

(d) Have failed to comply with a subpoena or warrant relating to
a proceeding to determine the paternity of a child or to establish or
enforce an obligation for the support of achild; or

(b) Arein arrearsin the payment for the support of one or more
children,
= are repealed by the Congress of the United States.

5. Section 64 of this act becomes effective on the date on
which the provisions of 42 U.S.C. § 666 requiring each state to
establish procedures under which the state has authority to withhold
or suspend, or to restrict the use of professional, occupational and
recreational licenses of persons who:

(@) Havefailed to comply with a subpoena or warrant relating to
a proceeding to determine the paternity of a child or to establish or
enforce an obligation for the support of achild; or

(b) Arein arrearsin the payment for the support of one or more
children,
= are repealed by the Congress of the United States.
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