2009 SESSION (75th) A AB320 R2 871

Amendment No. 871

Senate Amendment to Assembly Bill No. 320 Second Reprint (BDR 13-906)
Proposed by: Senator Cegavske

Amends. Summary: Yes Title: Yes Preamble: No Joint Sponsorship: No Digest: Yes

ASSEMBLY ACTION Initial and Date | SENATE ACTION  Initial and Date
Adopted |:| Lost |:| | Adopted |:| Lost |:|
Concurred In |:| Not |:| | Concurred In |:| Not |:|
Receded [] Not [] | Receded [ ] Not[]

EXPLANATION: Matter in (1) blue bold italics is new language in the original
bill; (2) green bold italic underlining is new language proposed in this amendment;
(3) red-strikethrough is deleted language in the original bill; (4) perpte-dedble
strikethrough is language proposed to be deleted in this amendment; (5) orange
double underlmmg is deleted Ianguage in the original hill that is propowd to be

added transitory language.

NMB/RRY g Date: 5/19/2009

A.B. No. 320—Revises provisions relating to guardianships. (BDR 13-906)

Page 10f 10 (NRTIR AN |\I|I|I|I\ L)




O©O~NOUITRWNEF

Senate Amendment No. 871 to Assembly Bill No. 320 Second Reprint Page 2

AsSSeEMBLY BiLL No. 320-AssemMBLYMEN PiERCE, MCCLAIN, BOBZIEN,
OHRENSCHALL; ATKINSON, BuUcCkLEY, CONKLIN, DENIS, GOEDHART,
KIHUEN, LESLIE, MANENDO, OCEGUERA AND SEGERBLOM

MARCH 13, 2009

JOINT SPONSOR: SENATOR PARKS

Referred to Committee on Judiciary

FISCAL NOTE: Effect on Local Government: No.
Effect on the State: No.

EXPLANATION — Maitter in bolded italics is new; matter between brackets ferittec-material} is material to be omitted.

AN ACT relating to fguardianshipst protection of persons;_requiring additional

information in a petition for appointment of a guardian under certain
circumstances; requiring that a proposed adult ward be advised of his
right to counsel; revising provisions relating to the attendance of a
proposed adult ward at a guardianship hearing; requiring a guardian to
petition a court before moving a ward into certain residential facilities
under certain circumstances; making various other changes relating to

thereto.

L egislative Counsel’s Digest:

Section 3 of this bill requires that a petitioner for the appointment of a guardian for a
proposed adult ward provide the court with an assessment completed by a licensed physician
of the proposed adult ward’s needs and limitations in capacity before the court makes a final
order in the case. (NRS 159.044)

Section 4 of this bill provides that a proposed adult ward must be advised of his right to
counsel in the guardianship proceeding and requires that certain information or responses
provided by the adult ward relating to his right to counsel and to the proceeding be transmitted
to the court. (NRS 159.0485)

Existing law provides that a proposed ward found in this State must attend a hearing for
the appointment of a guardian unless a certificate is signed indicating the reasons the proposed
ward cannot appear. (NRS 159.0535) Section 5 of this bill providesthat a proposed ward who
is unable to attend a hearing for the appointment of a general or special guardian may attend
by videoconference. Section 5 further provides that if a proposed ward is an adult and cannot
attend the hearing or appear by videoconference, the court must have the person who signs the
certificate to excuse the proposed adult ward from attending the hearing meet with the
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proposed adult ward and report back to the court regarding the proposed adult ward's desire
for representation at the hearing, preferences if a guardianship isimposed and any information
the person believes may have limited any of the proposed adult ward' s responses.

Existing law provides that a guardian must file with the court annually, or at such other
times the court deems appropriate, a written report on the condition of the ward and the
exercise of authority and the performance of duties by the guardian. (NRS 159.081) Section 6
of thishill: (1) provides that a guardian must also file with the court a report within 10 days of
moving award to a secured residential long-term care facility; and (2) authorizes the court to
determine the form and contents of such areport.

Section 7 of this bill requires a guardian to petition the court and receive the court’s
consent before moving a ward into a secured residential long-term care facility. However, a
guardian does not need to petition the court if the court has aready granted the guardian the
authority to move the ward to such a facility or if alicensed physician, a physician employed
by the Department of Veterans Affairs, a licensed social worker or an employee of the
county’s office of protective services recommends the transfer in writing. (NRS 159.113)

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. Chapter 159 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. “Secured residential long-term care facility” means a residential facility
providing long-term care that is designed to restrict a resident of the facility from
leaving the facility, a part of the facility or the grounds of the facility through the
use of locks or other mechanical means unless the resident is accompanied by a
staff member of the facility or another person authorized by the facility or the
guardian.

2. Theterm does not include a residential facility providing long-term care
which uses procedures or mechanisms only to track the location or actions of a
resident or to assist a resident to perform the normal activities of daily living.

Sec. 2. NRS159.013 is hereby amended to read as follows:

159.013 As used in this chapter, unless the context otherwise requires, the
words and terms defined in NRS 159.014 to 159.027, inclusive, and section 1 of
this act, have the meanings ascribed to them in those sections.

Sec. 3. NRS159.044 is hereby amended to read as follows:

159.044 1. Except as otherwise provided in NRS 127.045, a proposed ward,
a governmental agency, a nonprofit corporation or any interested person may
petition the court for the appointment of a guardian.

2. To the extent the petitioner knows or reasonably may ascertain or obtain,
the petition must include, without limitation:

(@) The name and address of the petitioner.
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(b) The name, date of birth and current address of the proposed ward.

(c) A copy of one of the following forms of identification of the proposed ward
which must be placed in the records relating to the guardianship proceeding and,
except as otherwise provided in NRS 239.0115 or as otherwise required to carry out
a specific statute, maintained in a confidential manner:

(1) A socia security number;

(2) A taxpayer identification number;

(3) A validdriver’'slicense number;

(4) A valididentification card number; or

(5) A valid passport number.
= |f the information required pursuant to this paragraph is not included with the
petition, the information must be provided to the court not later than 120 days after
the appointment of a guardian or as otherwise ordered by the court.

(d) If the proposed ward is a minor, the date on which he will attain the age of
majority and:

(1) Whether there is a current order concerning custody and, if so, the state
in which the order was issued; and

(2) Whether the petitioner anticipates that the proposed ward will need
guardianship after attaining the age of majority.

(e) Whether the proposed ward is aresident or nonresident of this State.

(f) The names and addresses of the spouse of the proposed ward and the
relatives of the proposed ward who are within the second degree of consanguinity.

(9) The name, date of birth and current address of the proposed guardian. If the
proposed guardian is a private professional guardian, the petition must include
proof that the guardian meets the requirements of NRS 159.0595. If the proposed
guardian is not a private professiona guardian, the petition must include a
statement that the guardian currently is not receiving compensation for services as a
guardian to more than one ward who is not related to the person by blood or
marriage.

(h) A copy of one of the following forms of identification of the proposed
guardian which must be placed in the records relating to the guardianship
proceeding and, except as otherwise provided in NRS 239.0115 or as otherwise
required to carry out a specific statute, maintained in a confidential manner:

(1) A socia security number;

(2) A taxpayer identification number;

(3) A valid driver’slicense number;

(4) A valid identification card number; or
(5) A valid passport number.

(i) Whether the proposed guardian has ever been convicted of a felony and, if
so, information concerning the crime for which he was convicted and whether the
proposed guardian was placed on probation or parole.

() A summary of the reasons why a guardian is needed and recent
documentation demonstrating the need for a guardianship. The documentation may
include, without limitation:

(1) A certificate signed by a physician who is licensed to practice medicine
in this State stating the need for a guardian;

(2) A letter signed by any governmental agency in this State which
conducts investigations stating the need for a guardian; or

(3) A certificate signed by any other person whom the court finds qualified
to execute a certificate stating the need for a guardian.

(k) Whether the appointment of a general or a special guardian is sought.

(I) A general description and the probable value of the property of the proposed
ward and any income to which the proposed ward is or will be entitled, if the
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petition is for the appointment of a guardian of the estate or a specia guardian. If
any money is paid or is payable to the proposed ward by the United States through
the Department of Veterans Affairs, the petition must so state.

(m) The name and address of any person or care provider having the care,
custody or control of the proposed ward.

(n) The relationship, if any, of the petitioner to the proposed ward and the
interest, if any, of the petitioner in the appointment.

(0) Requests for any of the specific powers set forth in NRS 159.117 to
159.175, inclusive, necessary to enable the guardian to carry out the duties of the
guardianship.

(p) Whether the guardianship is sought as the result of an investigation of a
report of abuse or neglect that is conducted pursuant to chapter 432B of NRS by an
agency which provides child welfare services. As used in this paragraph, “agency
which provides child welfare services’ has the meaning ascribed to it in
NRS 432B.030.

(q) Whether the proposed ward is a party to any pending crimina or civil
litigation.

(r) Whether the guardianship is sought for the purpose of initiating litigation.

() Whether the proposed ward has executed a durable power of attorney for
health care, a durable power of attorney for financia matters or a written
nomination of guardian and, if so, who the named agents are for each document.

3. Before the court makes a finding pursuant to NRS 159.054, a petitioner
seeking a guardian for a proposed adult ward must provide the court with an
assessment of the needs of the proposed adult ward completed by a licensed
physician which identifies the limitations of capacity of the proposed adult ward
and how such limitations affect the ability of the proposed adult ward to maintain
his safety and basic needs. The court may prescribe the form in which the
assessment of the needs of the proposed adult ward must be filed.

Sec. 4. NRS 159.0485 is hereby amended to read as follows:

159.0485 1. At the first hearing for the appointment of a guardian for a
proposed adult ward, the court shall advise the proposed adult ward who is in
attendance at the hearing or who is appearing by videoconference at the hearing
of his right to counsel and determine whether the proposed adult ward wishes to
be represented by counsel in the guardianship proceeding. If the proposed adult
ward is not in attendance at the hearing because the proposed adult ward has
been excused pursuant to NRS 159.0535 and is not appearing by videoconference
at the hearing, the person who signs the certificate pursuant to NRS 159.0535 to
excuse the proposed adult ward from attending the hearing shall advise the
proposed adult ward of his right to counsel and determine whether the proposed
adult ward wishes to be represented by counsel in the guardianship proceeding.

2. If an adult ward or proposed adult ward is unable to retain legal counsel
and requests the appointment of counsel, at any stage in a guardianship proceeding
and whether or not the adult ward or proposed adult ward lacks or appears to lack
capacity, the court shall, at or before the time of the next hearing, appoint an
attorney who works for legal aid services, if available, or a private attorney to
represent the adult ward or proposed adult ward. The appointed attorney must
represent the adult ward or proposed adult ward until relieved of the duty by court
order.

23} 3. Subject to the discretion and approval of the court, the attorney for the
adult ward or proposed adult ward is entitled to reasonable compensation which
must be paid from the estate of the adult ward or proposed adult ward. If the court
finds that a person has unnecessarily or unreasonably caused the appointment of an
attorney, the court may order the person to pay to the estate of the adult ward or
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proposed adult ward all or part of the expenses associated with the appointment of
the attorney.

Sec. 5. NRS 159.0535 is hereby amended to read as follows:

159.0535 1. A proposed ward who is found in this State must attend the
hearing for the appointment of a guardian unless:

(@) A certificate signed by a physician who is licensed to practice in this State
specifically states the condition of the proposed ward , fand} the reasons why the
proposed ward is unable to appear in court {7} and whether the proposed ward's
attendance at the hearing would be detrimental to the physical health of the
proposed ward; or

(b) A certificate signed by any other person the court finds qualified to execute
a certificate states the condition of the proposed ward , fand} the reasons why the
proposed ward is unable to appear in court |-} and whether the proposed ward's
attendance at the hearing would be detrimental to the physical health of the
proposed ward.

2. A proposed ward found in this State who cannot attend the hearing for
the appointment of a general or special guardian as set forth in a certificate
pursuant to subsection 1 may appear by videoconference. If the proposed ward is
an adult and cannot attend by videoconference, the person who signs the
certificate described in subsection 1 shall:

(a) Inform the proposed adult ward that the petitioner is requesting that the
court appoint a guardian for the proposed adult ward,;

(b) Ask the proposed adult ward for a response to the guardianship petition;

(c) Inform the proposed adult ward of his right to counsel and ask whether
the proposed adult ward wishes to be represented by counsel in the guardianship
proceeding; and

(d) Ask the preferences of the proposed adult ward for the appointment of a
particular person as his guardian.

3. If the proposed ward is an adult, the person who signs the certificate
described in subsection 1 shall statein the certificate:

(a) That the proposed adult ward has been advised of hisright to counsel and
asked whether he wishes to be represented by counsel in the guardianship
proceeding;

(b) The responses of the proposed adult ward to the questions asked pursuant
to subsection 2; and

(c) Any conditions that the person believes may have limited the responses by
the proposed adult ward.

4. The court may prescribe the form in which the certificate must be filed. I f
the certificate consists of separate parts, each part must be signed by a person
identified in subsection 1.

5. If the proposed ward is not in this State, the proposed ward must attend the
hearing only if the court determines that the attendance of the proposed ward is
necessary in the interests of justice.

Sec. 6. NRS 159.081 is hereby amended to read as follows:

159.081 1. A guardian of the person shal make and file in the guardianship
proceeding for review of the court awritten report on the condition of the ward and
the exercise of authority and performance of duties by the guardian:

(@ Annualy, not later than 60 days after the anniversary date of the
appointment of the guardian; fand}

(b) Within 10 days of moving a ward to a secured residential long-term care
facility; and

(c) At such other times as the court may order.

2. Areport filed pursuant to paragraph (b) of subsection 1 must:
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(@) Include a copy of the written recommendation upon which the transfer
was made; and

(b) Be served, without limitation, on the attorney for the ward, if any.

3. The court may prescribe the form and contents for filing a report
described in subsection 1.

4. The guardian of the person shall give to the guardian of the estate, if any, a
copy of each report not later than 30 days after the date the report is filed with the
court.

33 5. The court is not required to hold a hearing or enter an order regarding
the report.

Sec. 7. NRS159.113 is hereby amended to read as follows:

159.113 1. Before taking any of the following actions, the guardian shall
petition the court for an order authorizing the guardian to:

(@) Invest the property of the ward pursuant to NRS 159.117.

(b) Continue the business of the ward pursuant to NRS 159.119.

(c) Borrow money for the ward pursuant to NRS 159.121.

(d) Except as otherwise provided in NRS 159.079, enter into contracts for the
ward or complete the performance of contracts of the ward pursuant to
NRS 159.123.

(e) Make gifts from the ward’s estate or make expenditures for the ward's
relatives pursuant to NRS 159.125.

(f) Sell, lease or place in trust any property of the ward pursuant to
NRS 159.127.

(g) Exchange or partition the ward’ s property pursuant to NRS 159.175.

(h) Release the power of the ward as trustee, persona representative or
custodian for aminor or guardian.

(i) Exercise or release the power of the ward as a donee of a power of
appointment.

(j) Change the state of residence or domicile of the ward.

(k) Exercisethe right of the ward to take under or against awill.

() Transfer to atrust created by the ward any property unintentionally omitted
from the trust.

(m) Submit arevocable trust to the jurisdiction of the court if:

(1) The ward or the spouse of the ward, or both, are the grantors and sole
beneficiaries of the income of the trust; or
(2) Thetrust was created by the court.

(n) Pay any claim by the Department of Health and Human Services to recover
benefits for Medicaid correctly paid to or on behalf of the ward.

(0) Except as otherwise provided in subsection 6, move the ward into a
secured residential long-term care facility.

2. Before taking any of the following actions, unless the guardian has been
otherwise ordered by the court to petition the court for permission to take specified
actions or make specified decisions in addition to those described in subsection 1,
the guardian may petition the court for an order authorizing the guardian to:

(a) Obtain advice, instructions and approval of any other proposed act of the
guardian relating to the ward's property.

(b) Take any other action which the guardian deems would be in the best
interests of the ward.

3. The petition must be signed by the guardian and contain:

(@) The name, age, residence and address of the ward.

(b) A concise statement as to the condition of the ward' s estate.

(c) A concise statement as to the advantage to the ward of or the necessity for
the proposed action.
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(d) The terms and conditions of any proposed sale, lease, partition, trust,
exchange or investment, and a specific description of any property involved.

4. Any of the matters set forth in subsection 1 may be consolidated in one
petition, and the court may enter one order authorizing or directing the guardian to
do one or more of those acts.

5. A petition filed pursuant to paragraphs (b) and (d) of subsection 1 may be
consolidated in and filed with the petition for the appointment of the guardian, and
if the guardian is appointed, the court may enter additional orders authorizing the
guardian to continue the business of the ward, enter contracts for the ward or
complete contracts of the ward.

6. Without filing a petition pursuant to paragraph (o) of subsection 1, a
guardian may move a ward into a secured residential long-term care facility if:

(@) The court has previously granted the guardian authority to move the
ward to such a facility based on findings made when the court appointed the
general or special guardian; or

(b) Thetransfer is made pursuant to a written recommendation by a licensed
physician, a physician employed by the Department of Veterans Affairs, a
licensed social worker or an employee of a county’s office for protective services.

7. Asused in this section, “ protective services’ has the meaning ascribed to
itin NRS 200.5092.

provisionsset forth as sections 9 to 13, inclusive, of this act.

Sec. 9. As used in sections 9 to 13, inclusive, of this act, “monitoring
device” means a video surveillance instrument that broadcasts or records activity.
Theterm does not include a camera used to take still photographs.

Sec. 10. 1. A patient of afacility for hospice care, facility for intermediate
care, facility for skilled nursing or residential facility for groups, or the person
authorized pursuant to subsection 6 to act on his behalf may install and operate a
monitoring device in the room of the patient if:

(a) The patient or the person acting on his behalf pays the expense of

installing, operating and maintaining the monitoring device; and
(b) Thewaiversreguired pursuant to subsection 2 have been signed.
2. Before a monitoring device may be installed in the room of a patient
pursuant to this section, a written waiver must be obtained from each patient who
residesin the room in which the monitoring device will be installed and operated,
or the person authorized pursuant to subsection 6 to act on the patient’s behalf,
including the patient or the person acting on his behalf who is installing the
monitoring device. Each written waiver must include:

(a) Consent to theinstallation and operation of the monitoring device;

(b) A description of the type of monitoring device that will be installed;

(c) A description of whether the monitoring device will be in_continuous
operation in the room or if not, the prescribed circumstances under which the
monitoring device will not bein operation to protect the dignity of a patient;

(d) Any conditions on the use of the device that another resident of the room
reguires as a condition to his consent;

(e) An acknowledgment that the patient or the person authorized pursuant to
subsection 6 to act on his behalf releases the facility from any liability for
violations of the right to privacy of the person who resides in the room in which
the monitoring device is operated; and

(f)_An acknowledgment that the patient or the person authorized pursuant to
subsection 6 to act on his behalf releases the person who operates the monitoring
device from violations of the right to privacy relating to reasonable disclosures of
the activities broadcast or recorded by the monitoring device.
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3. A patient or a person authorized pursuant to subsection 6 to act on his
behalf who is not installing and operating the monitoring device but who provides
his consent for operation of the monitoring device in the room may, as a
condition to his consent, require that the monitoring device be pointed away from
the patient who is not installing and operating the monitoring device at all times.

4. |If amonitoring device is in operation in a room and another patient is
moved into the room who has not yet consented to the operation of the
monitoring device, the monitoring must cease until the new resident of the room
or the person authorized pursuant to subsection 6 to act on his behalf provides
consent pursuant to this section.

5. A patient or a person authorized pursuant to subsection 6 to act on his
behalf who signs a waiver pursuant to subsection 2:

(a) Releasesthe facility from liability for any violation of the right to privacy
of the patient with regard to operation of a monitoring device.

(b) Releases the person who operates a monitoring device from any violation
of theright to privacy relating to reasonable disclosures of the activities broadcast
or recorded by the monitoring device.

(c) May revoke his signature and reinstate the right to privacy of the patient
at any time. Such revocation must be in writing and signed by the patient or a
person authorized pursuant to subsection 6 to act on his behalf.

6. |If a patient lacks the mental capacity to consent to the installation and
operation of a monitoring device pursuant to the provisions of this section:

(a) The guardian, attorney-in-fact designated pursuant to NRS 449.800 to
449.860, inclusive, or other legal representative of the patient may sign the waiver
reguired pursuant to subsection 2 on behalf of the patient; or
(b) If a guardian, attorney-in-fact or other legal representative has not been
designated for the patient, a member of the family of the patient may sign the
waiver required pursuant to subsection 2 on behalf of the patient.

Sec. 11. 1. Atthetime of admission, a facility for hospice care, facility for
intermediate care, facility for skilled nursing or residential facility for groups
shall notify a patient or the person authorized to act on his behalf pursuant to
subsection 6 of section 10 of this act of the right to install and operate a
monitoring device pursuant to sections 9 to 13, inclusive, of this act. A facility
shall not:

(a) Deny the admission of;

(b) Discharge from thefacility; or

(c) Otherwise discriminate or retaliate against,
= a patient who wishes to have or has a monitoring device installed and operated
in hisroom.

2. A facility for hospice care, facility for intermediate care, facility for
skilled nursing or residential facility for groups shall:

(a) Cooperate with a patient or the person authorized to act on his behalf
pursuant to subsection 6 of section 10 of this act to accommodate the installation
of a monitoring devicein the room of the patient;

(b) Post a notice at each public entrance to the facility stating that the rooms
of some of the residents may be under electronic surveillance by or on behalf of
the residents; and

(c) Post a notice in_a conspicuous place at the entrance to each room in
which a monitoring device is in_use stating that the room is under electronic
surveillance.

Sec. 12. 1. A monitoring device that is used pursuant to sections 9 to 13,
inclusive, of thisact must beinstalled in a manner that:
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(a) Issafefor the residents, employees and visitors of the facility who may be
in theroom in which the monitoring deviceis installed.

(b) Complies with all applicable regulations and codes, including, without
imitation, all building codes, health codes, and safety codes for the jurisdiction
n which the facility for hospice care, facility for intermediate care, facility for
skilled nursing or residential facility islocated.

2. All monitoring authorized pursuant to sections 9 to 13, inclusive, of this
act must be conducted in plain view.

Sec. 13. 1. Subject to the applicable rules of evidence and procedure and
the provisions of this section, a video recording created through the use of a
monitoring device that is installed and operated in accordance with sections 9 to
13, inclusive, of this act may be admitted into evidence in a civil or criminal court
action or in an administrative proceeding if the contents of the video recording
have not been edited, artificially enhanced or otherwise tampered with.

2. Thevideo recording must not be admitted pursuant to subsection 1 unless
the recording clearly shows the date and time of the events that are the subject of
the action or proceeding.

3. |f the contents of the video recording have been transferred from the
original format to another technological format, the video recording in the
transferred format must not be admitted pursuant to subsection 1 unless the
transfer was done by gualified personne and the contents of the video recording
were not altered or otherwise tampered with.
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