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A.B. 266

ASSEMBLY BILL NO. 266-ASSEMBLYMEN
SEGERBLOM, OHRENSCHALL; AND DALY

MARCH 11, 2011

Referred to Committee on Government Affairs

SUMMARY—Revises  provisions governing  disciplinary
proceedings for certain employees of state and local
government. (BDR 23-35)

FISCAL NOTE: Effect on Local Government: May have Fiscal Impact.
Effect on the State: Yes.

EXPLANATION — Matter in bolded italics is new; matter between brackets foritted-material} is materia to be omitted.

AN ACT relating to public employees; providing the circumstances
under which certain public employers may compel certain
public employees to answer questions during an internal
administrative investigation; requiring local government
employers to provide for post-disciplinary hearings and
providing certain procedures for such hearings; revising
certain other procedures concerning post-disciplinary
hearings for certain state and local government
employees; and providing other matters properly relating
thereto.

L egidative Counsel’s Digest:

Existing law provides certain rights and protections to employees in the
classified service of the Executive Department of the State Government before such
employees may be subject to disciplinary action or terminated. (Chapter 284 of
NRS) Among those protections, such an employee must be given notice in writing
of the alegations against him or her, be afforded the right to have an attorney or
other representative present when the employee is questioned regarding those
allegations and be allowed 2 business days to obtain such representation. (NRS
284.387) Section 1 of this hill requires the written notice to contain specific
alegations and requires the notice to be provided to the employee at least 48 hours
before the employee is questioned regarding those all egations.

The United States Supreme Court has ruled that if a public employee is
required to answer a question during an internal administrative investigation, the
answer to the question cannot be used against the public employee in a criminal
proceeding. However, a public employer may compel a public employee to answer
such a question if the question is specificaly, directly and narrowly related to the
performance of his or her duties and the employer gives specific warnings to the
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employee, including a warning that the answer to the question cannot be used
against the employee in a criminal proceeding. (Garrity v. New Jersey, 385 U.S.
493 (1967); Gardner v. Broderick, 392 U.S. 273 (1968)) Section 1 sets forth the
requirements for such compelled answers during an internal administrative
investigation with respect to employeesin the classified service of the State.

Sections 3-5 of thisbill provide local government employees with certain rights
that are provided in existing law to employees in the classified service of the State
with respect to disciplinary proceedings. Section 3 provides a local government
employee who is the subject of an internal administrative investigation the right to
receive written notice of the specific allegations against him or her at least 48 hours
before being questioned regarding the alegations and to have an attorney or other
representative present at any time the employee is questioned regarding the
alegations. Section 3 also adds the same requirements concerning compelled
answers to questions during an internal administrative investigation as were added
to the provisions governing classified employees of the State in section 1.

Section 4 of this bill provides alocal government employee the right to a post-
disciplinary hearing conducted by an impartial hearing officer to determine the
reasonableness of disciplinary action taken against the employee and sets out
the manner in which the hearing is to be conducted. Section 5 of this bill alows the
parties to a post-disciplinary hearing to apply to the hearing officer for the issuance
of subpoenas and allows the hearing officer to direct the parties to participate in a
discovery conference. Section 5 further allows the parties to examine witnesses and
Cross-examine opposing witnesses, impeach witnesses, introduce exhibits and rebut
evidence offered against them.

Existing law mandates that certain subjects be included in the negotiations for a
collective bargaining agreement, including discharge and disciplinary procedures.
(NRS 288.150) Section 6 of this bill requires that the discharge and disciplinary
procedures agreed upon by a local government employer and a recognized
employee organization in a collective bargaining agreement include the rights and
protections provided to local government employees pursuant to sections 3-5 of
thishill.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. NRS 284.387 is hereby amended to read as follows:

284.387 1. An employee who is the subject of an interna
administrative investigation that could lead to disciplinary action
against the employee pursuant to NRS 284.385 must be:

-} (a) Provided notice in writing of the specific allegations
against the employee at least 48 hours before the employee is
guestioned regarding the allegations; and

2} (b) Afforded the right to have a lawyer or other
representative of the employee’'s choosing present with the
employee at any time that the employee is questioned regarding
those alegations. [Fhe-employeemust-be-ghven—net-tess-than-2

2. During an internal administrative investigation, the
appointing authority may compel an employee to answer a
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question, but only if the question is specifically, directly and
narrowly related to the performance of his or her duties and the
appointing authority informs the employee that:

(@) Theinvestigation isadministrativein nature;

(b) The employee is required to answer the question and
failure to do so may subject the employee to disciplinary action;
and

(c) The answer to the question cannot be used against the
employeein acriminal proceeding.

Sec. 2. Chapter 288 of NRS is hereby amended by adding
thereto the provisions set forth as sections 3, 4 and 5 of this act.

Sec. 3. 1. A local government employee who is the subject
of an internal administrative investigation that could lead to
disciplinary action against the employee must be:

(a) Provided notice in writing of the specific allegations
against the employee at least 48 hours before the employee is
guestioned regarding the allegations; and

(b) Afforded the right to have a lawyer or other representative
of the employee’s choosing present with the employee at any time
that the employee is questioned regarding those allegations.

2. During an internal administrative investigation, a
supervisory employee may compel a local government employee to
answer a question, but only if the question is specifically, directly
and narrowly related to the performance of his or her duties and
the supervisory employee informs the local government employee
that:

(@) Theinvestigation isadministrativein nature;

(b) The employee is required to answer the question and that
failure to do so may subject the employee to disciplinary action;
and

(c) The answer to the question cannot be used against the
employeein a criminal proceeding.

Sec. 4. 1. Within 10 working days after the effective date of
the dismissal, demotion or suspension of a local government
employee, the employee who has been dismissed, demoted or
suspended may request in writing a hearing before an impartial
hearing officer to determine the reasonableness of the action. The
request may be made by mail and shall be deemed timely if it is
postmarked within 10 working days after the effective date of the
employee' s dismissal, demotion or suspension.

2. The hearing officer shall grant the local government
employee a hearing within 20 working days after receipt of the
employee' s written request unless the time limitation is waived, in
writing, by the local government employee or there is a conflict
with the hearing calendar of the hearing officer, in which case the
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hearing must be scheduled for the earliest possible date after the
expiration of the 20 days.

3. The local government employee may represent himself or
herself at the hearing or be represented by an attorney or other
person of the employee's own choosing.

4. Technical rulesof evidence do not apply at the hearing.

5. After the hearing and consideration of the evidence, the
hearing officer shall render a decision in writing, setting forth the
reasons therefor.

6. If the hearing officer determines that the dismissal,
demotion or suspension was without just cause, the action must be
set aside and the local government employee must be reinstated,
with full pay for the period of dismissal, demotion or suspension.

7. The decision of the hearing officer is binding on the
parties.

8. Any judicial review of the decision of the hearing officer
pursuant to this section must be conducted in accordance with the
procedure set forth in chapter 233B of NRS for reviewing a final
decision of an agency.

Sec. 5. 1. A hearing officer may, upon application of any
party to a hearing held pursuant to section 4 of this act, issue
subpoenas requiring the attendance and testimony of witnesses at
the proceeding.

2. The hearing officer may, upon motion of a party, direct
that an opposing party participate in a discovery conference at
which both parties and their counsel may put questions to the
other party and receive answers, or request and receive copies of
relevant documents or examine relevant documents and records
and any other physical evidence which the opposing party intends
to use at the hearing.

3. Thehearing officer may administer oaths and affirmations
and examine witnesses.

4, Each party may call and examine witnesses, introduce
exhibits, cross-examine opposing witnesses on any matter relevant
to the issues even though the matter was not covered in the direct
examination, impeach any witness, regardless of which party first
called the witness to testify, and rebut the evidence against him or
her.

Sec. 6. NRS 288.150 is hereby amended to read as follows:

288.150 1. Except as provided in subsection 4, every loca
government employer shall negotiate in good faith through one or
more representatives of its own choosing concerning the mandatory
subjects of bargaining set forth in subsection 2 with the designated
representatives of the recognized employee organization, if any, for
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each appropriate bargaining unit among its employees. If either
party so requests, agreements reached must be reduced to writing.

2. The scope of mandatory bargaining islimited to:

(d) Sdary or wage rates or other forms of direct monetary
compensation.

(b) Sick leave.

(c) Vacation leave.

(d) Holidays.

(e) Other paid or nonpaid leaves of absence.

(f) Insurance benefits.

(g) Total hours of work required of an employee on each
workday or workweek.

(h) Total number of days work required of an employee in a
work year.

(i) Discharge and disciplinary procedures -} , which must be
consistent with sections 3, 4 and 5 of this act.

(j) Recognition clause.

(k) The method used to classify employees in the bargaining
unit.

() Deduction of dues for the recognized employee organization.

(m) Protection of employees in the bargaining unit from
discrimination because of participation in recognized employee
organizations consistent with the provisions of this chapter.

(n) No-strike provisions consistent with the provisions of this
chapter.

(o) Grievance and arbitration procedures for resolution of
disputes relating to interpretation or application of collective
bargaining agreements.

(p) Genera savings clauses.

(q) Duration of collective bargaining agreements.

(r) Safety of the employee.

(s) Teacher preparation time.

(t) Materials and supplies for classrooms.

(u) The policiesfor the transfer and reassignment of teachers.

(v) Proceduresfor reduction in workforce.

3. Those subject matters which are not within the scope of
mandatory bargaining and which are reserved to the local
government employer without negotiation include:

(d) Except as otherwise provided in paragraph (u) of subsection
2, the right to hire, direct, assign or transfer an employee, but
excluding the right to assign or transfer an employee as a form of
discipline.

(b) Theright to reduce in force or lay off any employee because
of lack of work or lack of money, subject to paragraph (v) of

subsection 2.
* A B 2 6 6 =

* *




OCO~NOUOPR~WNE

WWWWWWWWWWNNNDNNNNNNNRPREPRPRPREPRPRPEPRPRERRE
OCO~NOOUPRRWNPFPOOO~NOOUIARWNRPRPOOONOUORAWNEO

40

—6—

(c) Theright to determine:

(1) Appropriate staffing levels and work performance
standards, except for safety considerations;

(2) The content of the workday, including , without
limitation , workload factors, except for safety considerations,

(3) The quality and quantity of services to be offered to the
public; and

(4) The means and methods of offering those services.

(d) Saefety of the public.

4. Notwithstanding the provisions of any collective bargaining
agreement negotiated pursuant to this chapter, a local government
employer is entitled to take whatever actions may be necessary to
carry out its responsibilities in situations of emergency such as a
riot, military action, natural disaster or civil disorder. Those actions
may include the suspension of any collective bargaining agreement
for the duration of the emergency. Any action taken under the
provisions of this subsection must not be construed as a failure to
negotiate in good faith.

5. The provisions of this chapter, including , without limitation
, the provisions of this section, recognize and declare the ultimate
right and responsibility of the local government employer to manage
its operation in the most efficient manner consistent with the best
interests of all its citizens, its taxpayers and its employees.

6. This section does not preclude, but this chapter does not
require the local government employer to negotiate subject matters
enumerated in subsection 3 which are outside the scope of
mandatory bargaining. The local government employer shall discuss
subject matters outside the scope of mandatory bargaining but it is
not required to negotiate those matters.

7. Contract provisions presently existing in signed and ratified
agreements as of May 15, 1975, at 12 p.m. remain negotiable.

Sec. 7. 1. To the extent that the provisions of sections 3 to 6,
inclusive, of this act conflict with the provisions of a collective
bargaining agreement in effect on July 1, 2011, the provisions of the
collective bargaining agreement prevail.

2. A collective bargaining agreement which is entered into or
renewed on or after July 1, 2011, must not conflict with the
provisions of sections 3 to 6, inclusive, of this act, and any provision
which conflicts with those sectionsis void.

Sec. 8. Thisact becomes effective on July 1, 2011.

* AB 2 6 6 *





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo false
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


