NEVADA MINING LAW, BEMINENT DOMAIN AND RISTORIC PRusrRVATION A STUDY
"IN CONFLICTING PUBLIC USE AND THE LIMITATIONS OF THE POLICE POwWER

"Mining is the gzeatest of .the industrial Pursuits in this state,
wrote Thomas Porter Hawley, Nevada Supreme Court Chief Justice, in
October 1g76, "All other interests are sﬁbéer%ient'to it. Our moun-
tains are almest barren of timber, and our valley labds could never
be made profitable for agricultural purposes except for the fact of
& home market having been created by the nining cevelopments ln dif.
ferenu sections of the state, Hawley went on to emphasize that
"the mining andg mllllnc interests give e_ployment to many en, and
the benefits derived from this business zre d’strubuted as nuch, and
Sometimes more, among the laboring class than with the owners ©of the

1
zines ang mills,"

While Hawley overstated his argument, mining was certainly a
"paramount industry" ip Nevada during his tenure on the State Supreme
Court (1€72-1890), anc later in the U.S. Circuit Court (1€9C-190¢),

His opinion in the case oY Dayton Gold z=¢ Silver Mining Company v,

v . Ly

WM Seawell had upheld the constitutionality of the State legise

lztur re's act ¢ranting fbe richt cf eminent domzin to mining enter.
Tises in 1E75, and thus established a legal Precedent in Nevada

Jurisprudence., His decision was later sustained in four Nevadsa Suprene

Court cases (Hawley ruling in the 1880 éase), a u.s. ircuit Court

case (Hawley .rulipg .din 1893), and bolstered by additional legislation,

Moreover, Hawley's decisions influenced¢ the legislatures ancé courzs

of other western States (Utah and Montana in particular) whereby

eminent domain was recognized as the basis for a legitimate taking
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in the area of mining,

In an opinion by Justice Oliver Wendell Holmes, the U.S. Supreme
Cburt, in 1906, upheld the states' right to granot the-power of enminent
domain to mining when claSsified 25 a "paramount industry"™ ang "publie
uvse." Interestingly enough, most of the legislation and case law
favoring the mining industry's right to concemnation in Nevada, and
other mining States, existed before the first historic Preservation

: 3
bill, the Antiquities Act of 1906, had been pzssed by Congress,

Today in 1980, historic Preservation interests and the nining
industry find themselves Pursuing their respective objectives on

The famous Comstock Lode., 1In 1961, the Secretarv of the Interior -

designated the Comstock a Nationzl Historic Landmark under the auspices

©f the Historic Sites Act of 1935, and eight years later the Nevada

legislature passed the Virginia City Historic District Act (NRS, 384,010)

which established an historic commission to create and administer the

proposed -district. Section 3 of the 1060 Act Justified such reculaticn

& legcitimate exercise of the police power:

™
tn

It is hearby declzred to be <the public policy cf the
State of Nevada to promoie the educational, culturazl, econozice
anc generzl welfzre and safety of the pudlic throucgh the
preservation and protection of sTruciures, sites and areas
of historic interest ang scenic besuty, <through the mainten- )
ance of such landmarks in the history of erchitecture, and
the history of the district, state and nation, and through
the developrent of appropriate settings for such structures,

sites and district.4

~

No malor challenge to the historic intecrity of the Comstock had
been posed until some five years ago when mining experienced a rebirth
ir Gold Canyon as a Tresult of the increasing market value of silver - .

d ¢old. The last period of active mining which resulted ip any
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;ignifiéant production of these precious metils occurrsd Prior to
- World War II.' War-time restrictiqns on precious metal mining halteg
tomstock Operations, ang posf-war:inflation Precluded a return to
l&rge-scale Production, VIn the intervening years, a lucrative
tourist industry has energed on the Comsiock which today supports
mbst:reéidents.éf Storey and northern Lvon counties, With the
coming of Houston 0i1 g Mineral, and mo=-e specificAlly its'open-
pit operations, a tdurist-based econozy, enhanced and PIotected to
Sone degree by Ristorie Landnmark and District stat;s, is now facegd
5

with a serious challenge.

Tﬁe challenge is = provocative one. On the one haﬁd, the
Virginia city Historic Districs ACt, section 1€.5, hag Dade sub-

stantizl 2llowances for any renewed mining activity on the Comstock:

m

1. The commission shall Issue certificatre of a2ppro-
Priateness withops 2 hearing /Ehphasis miqg7 T0 the owner
of any valig Lining claig vren applicatien by such owner
Yor the removaj 6 any structure ir the historie district
which iIs censiruciec on such minine clain if.

(2) Suveh zpplicant is or rithi

time to becin Production
Such property for va i€ mini
(%) Such structure will inmter
Cuction 'or use. o

2. Cecst of moving a strucrure pursu
sh&ll be paig Oy the owner therecs *C 2 site approved ang
provided by the commission within th istrict., If the
commission does not PIovide a2 site for such Slructure within
& reasonable time such Structure nayv be demolished upon 5
dayvs' written notice to the comnission, ® -
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As there had been: little Precedent for open-pit Operations on the
Comstock prior to 196¢, there is soze cuestion whether the Nevada
lecislators hag taken into considerztion the effects of cpen-pit F - -

kining or the PIoposed district, Thig section of the law may well

EL:S ' 17>



'ﬁave beén drafted with the zore treditional underground Tining inp
mind,- The Vizclnla City hlstorlc Dlstvlct Act (renamed the Comstock
Flstorlc District Act)was amended ip 1979, andg sec;lon 18.5 was
Tepealed. This legislative action nppEaIS to have been a direct

Iesponse to BHouston's open-pit mine in Gold Hill whieh began opera-
7
tion in 1G7E,

On the other hand, even if the historic commission eXercised its

Stauvatory authority under section 10 of the Comstock Historic Dist

"
o)

ct

ACT, and refused to issue a certificate of approprizteness top Houston

law woulg come into Play, and could be invoked by a mining firg

v!

-~

b

seeking +o condemn Property in the di ~Ct. Initizlly, the historic

estion in the Cause

e
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commission could nos condenmn any propert ¥V in ¢

Ty Historic .

'Jc
m
1
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"of histeric Preservation as section 1t cf the Virginia ¢

Disf:icf Act'stated thaet "the commiss:on shall have no power of exi.
nent domain,” This section =s well waze repealecd ip 1

At the sanme tize, the min
Historic Distric{ Commission to court I cenied z certificate of

appropriateness on the grounds that suck cenizl censtlituted & Teking,

. . . » . . . -
Using Justice Oliver wendell Holmnes Tuling ir Fernsvlvania Coa: Co,

V. Mahon, a case could be made that section 10 of the Comstock Eistorie
5istzict ACt was unconstitutional as i+ Tepresented undue Tegulation
!;nverse condemnation) ©f the propertv o< a mining company. IE the
Zining company bringing suit.coulé effectively cdemonstrate substantial
economic injury as a Tesult of the exercise of the police Powers vesteg

¢4 Y
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in the historic commission, given the U.S. Supreme Court Precedent

set by Holmes in 1922;’the failure to issue a certificate of appro-
] : 9

Priateness could very well constitute a tzking,

As outlined abové, there can be little question that the Comstock
Historic District and mining represent two conflicting public uses.
The police powers established to protect the historical and archi.
Tectural integrity of the Comstock are lizited in fbeir application
*0 the miring industry. Today, the boitoz line appezrs to be that
¢ =ining company can Operaie anywhere in the dist:ict as lecng as it
Justly compensztes property owners whese land has been concemnec,
‘The question as to'whether zining in 1960 is still a "paramount
incustryv"” in Nevada is only now becinning to be zskecd.

Court .actions by concernec Comstock residents against Houston
0il % Minexal have brought little success. For example, Dorothy ang

Frec Imnmoor of Geld Hill filed suit against Fouston after four parcels

cf land next to the company's open-pit mine were condemnecd on October
22, 1979 under Nevada's mining eminent comzin law, District Judge

Mike Griffen ruled that the Inmoor's position on keeping their

roperty, which they arguec was of historic value, was "intellectually

U

" but the eminent domain law would
1c ' ‘

hil

nc perhaps even morally appezling,
net allow him to rule in their favor.n

The Inmoor's counsel, Robert Perry planned to challenge the consti-
tutionality of the law on the grounds that it "allows a private compaﬂy

© take property of individuals for the szke of their own profit,n"

+

Acccrding to Perry, the precedents and case law established in Dayton

Celc and Silver Mininog Company v, Seawell (LE76), Overman Silver Mining

¢z
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Qomoany'v. Corcoran (1880), Douglas v, 3vrnes (1823), The Goldfielc

'ConsolidatedlMilling and Transportation Company v. The Old Sandstornm

Annex Gold Mining Company (1915), Schzace'r V. Third Judicial Distries

Court of the State of Nevada (103/), anc Standard Slag Co. v, Fifth

Judicial Court of the State of Nevada (1943) could be overturned by

demonstrating that mining was a "parzmount industry"” in Nevadz when

the cases.were heard, but thzt economic circumstances have changed

over the last thirty-five years whereby toﬁrism has replaced mining

as the #1 industry angd exployer in the state. Undér current conditions,

ziningshould not be classified. as & public use, andg Neuada!s-ﬁiﬁ*nc

.éminenf cdomain law should be declared vnmeo onstiturional as a violaztion

of the Fifth Amendment ang Article I, -Seciion &, of the Nevada Censtizuzio
Perry‘alsﬁ asserted that the:e‘is & bocdy of persuasive authority

wbich'argues that eminent domzin cannct be ezployec in behalf of =in: ing

" &ny more than any othef forn of private business, He citeq in par-

vp Scuthwestern Cozl Co., 3¢
12

')

Ticular ‘Gallup Americesn Cozl Co, v, Gzl

Y 344 (1¢35), . and Sutter Cournty v. Nichols, 152 Cal. 6&& (19087,

In Sutter v, Nichels, the court szi

The procuction of sufficient ¢old To maintzin the celd
standard may be
be within the power of Concress :o encourage it by appro-
priate lecislation. It prcbably hazs the szme power with
regard to any other industrv to increase the wealth of
the nation. It cannot be admitted, however, that the
mining of gold to be applied wHGIWv to the prlvate use of
the mlner, To whatever extent it may increase the general
output, is z public purpose, in behalf of which the powerx.
of eminent domain mav be resortec to, ©x Yor which the
private property of others may be taken, or its injury

lawfully avthorized.

5
& malter cf public imporiance, and it may

“nile this California Supreme Cour: decision hac been cited in ;

Az



Solciielc Con, v, O.S.A Co, (1%15), its implications in regards

‘Nevada's mining eminent domain law were erparently disregarded as the points
of law centered on whether or'not mining was z "paramount industry"

in Nevada, and not in the nation. If one could clearly demonstrate

et

72T nining wes no loncer a "paramount Industry" in contemporary

Xevaca, then Sutter Ceunty v. Nichols cculd be cited aspersuvasive

autlority to the qualified value of mining, and especizlly gold mining,
: : ‘ 13
in the nation‘s econony.,

The New Mexico Supreme Court in Gzllup American Cozl Co. V.

Galiup Southwestern Coal Co, acceptec and prozulgated the corthodox--

0.
U

2 oppesec to the liberzl doctirine--of public use, i.e. the public -

on and any right of

!
e
o}

ZusT Denefit directly by 2 condemnztion . ac

i1
et

condexnation granted to private incdusiry zust demonstrzte such. The

ttate high court ruled:

. Here we are concerned with cozl mining. As an.essential .,
_or'pa:;ﬁo Nt industry, in its importiance 1o the existence and
functicning of the stzte and to the livelihcod of <he people,
it does not seem to us to belong in & cless with metal mirning-
in Nevada, 25 apprzised in Dayzon Mining Ce. v. Seawell, supra,

ised

or with irrigation in Utah or New Mexicc, as app in Nash
v, Clark, supra, and in City of zitucvercue v. G
443, 120 P, 1l1E, "and other New Mexict cases
rzther in a class with the timber cr lurbering indestry which _
was involved in the Threlkeld Case /36 NN,

We zre not moved to accept the "liberal™ view 1o an extent that

it wowlc embrace this industry.

The questions that could come before the couzts tocday in regazrds Nevada's
zining exzinent domzin law ‘ate,what cdocirine should apply to condeanation
civern the fzct that mining is no lenger & "paramount" industry in the

-

4 ' . L . o
state, Should the body of mining exminen< decra

} oo

D case law based upon

e

the liberal doctrine of public use be upheld if mininc no longer plays

7 -



. 14
mzjor role in Nevada's overall econoxy’’

Provocatlve quesslons to say the least, and espec1ally since
the last case to be heard in the Nevada Su uprene Court contesting

the state's mining eminent domaln law, Standard Slag Co. v. Fifth

Jucdicial Court (1943), resulted in a ruling that "a reasonable,

XY

g

T, Jjust, broad and liberal view should be taken in interpreting

&

'J

rovisions of law authorizing the exercise of the power of eminent
onmzin for mining pﬁ:poses." of particulér Inportance ic the
Comstock Historic District, znd the future of open;pit mining
within its boundaries, is another point of law delineated in the

-court's decision: MAvthority to condemn in order to facilitate

2nd expecite extiraction of ore by the -means of the open-pit method

’_u.

is within the statute zuthor
1

Comain for 'all ‘mining purposes'.™ nforruneately, the Inmoors

zing exe:rcise of power of eminent

ourt in their trespassing suit zcainst Heouston 0il

0

settled out of

¥ Mipexal, and attiormey Perry has for the Tine Deing filed awa)
iecezl brief challenging the constiztu

domain law,

kal

5

zining eminen

0,

vear-ol

While forces ihroughout the stzte are cethering to challence

e

z

’.l-

evIaors

[
©

gislative ‘session--the State Democretic Pariv has passecd & platf

plank a2t their May 1¢80 convention callinge for an amendment to the

ezinent domain law which would protect offic cizlly designated historic’

~

end conuemn lancé and historic builcdings in the district, fjuch of

Coedin

¢ Gold FKill is in the direct path ¢f pit expansion. Houston

4a

&'l

ng mining the power of exinent domain in the 1681 biennial

o 4
[
tn

lonzllity of Nevada's one hundred

1

ormn

properties from condemnation--Housion 0Z1 & Minerzl continues to buy up

what

hes agreed to pay the costs of moving impac:ted historic structures-.

remain:
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the oldest buildings on the Comsfocg_are to be found in Gold Hill,
_the Gold Hill Hotel dating back to 1861 . Just the same, if Houston
is allowed to expand the Pit as proposed, Gold Kill as a representative

historie wining community in the Comstock Historic District will for
: 16

all practical purposed be obliterated.

At the same time, Houston is currently i{ the ﬁrocess of opening
¢ twenty-acre pit near Silver City. Bonnie Brcwn,'é spokeswoman for
homeowners in the Lyon County town, hzs in a recen:z Stalement to the
Press cogently eéXpressed the community's general feeling of iméotence
in the struggle between the mining'inéust:y and historic presegva-

-
L

e

on interests over the Comstock:

We've all seen what's bappenec in Gold Hill, Houston
bought seven houses and will eventually get <the hichway
/" State Highway 17 2t Greiper's Sen§7l So Golé Hill is
cone. ' '
Both communities are naticnel historical lanczarks,
but the mining laws seem to over-ice that. They could
move the buildings to extend the it. The hi i
Gistrict laws tell you how 1o put on your wincows :
but they can let someone destroy the whole communir;.l

Implicitly Ms., Srown has posed z =z-or guestion that is pow

before those pPersors concerned with the fuzure of the Comstock,

Just what is the more pecessary public use: mining or historic
Preservation? Justice Benjamin W, Coleman adcressed the concept

of the "more necessary public use” in Goldfield Con. v. 0.£.,A. Co.

(1915) when he discussed the RIOposed condemnatioén of a patented

zinin

\Q

claim: "If the land is already approprizted to = public use,

bte
\

£ the use to which it is sought to zpply it 2 nore necessary public

use?' The same question could be applicable to the conflicting ro-

'

Public uses represented in the Comstock Historic District Act, ang

£a
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its associated police powers, and Nevacda's mining eminent domain
law, The mining interésts %ill have the 2pper hand on the.Coﬁstock
2nd elsewhere in the state unless the 1€75 law is amended to
reéognize historic Preservation as a "more necessary public use, "
Tepealed, or declared vnconstitutional in a court of law on the
¢rounds that mining is no lonoer a "peramouni industry" and pudblic
1lg

use in Newvadz.

The fate of the Comstock Lode hiangs precariously in the balance.

4 thriving tourist industry, an infinitely renewzble resource, could

!

He

be inalteradbly damaged.if the histeric zné architectural integrity

the cdistric: is comprorised much furiher. In the end, the cred.

)
1 2%

o)
-~

e

ity of h

¥
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[ 3

siclc preservation efforts on the Comstock over the
’ i¢

&st nineteen Years may be in serious jeopardy,.

\,

b
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NOT=S
1 A
Dayton Gold and Silver Mining Company v, w, M, Seawell,

11 Nev. 394 (October 1E76),
2

Nichols on Eminent Domain, 3rd ed., Vol. 2a (7.624-Mines

and mining); On March 3, 1866, the Nevada Legislature passed

& law entitled "An Act to Provide for the condemnation of real

€Stale and other property for mining purposes," Its relation

to the 1875 law is not known, as the first two Nevada Supreme

Court cases in 187¢ and 1BBO addressed +he constitutionzlity of

the latter law, Statutes of Nevada 1866, 166; Statutes of Nevadz .

1875, 111. Note: No mention of mining as a public use in 1866 Statuteg,
3 . .
Strickleyv v, Highland Boy Gold Mining Cec., 200 U.8, 527

(February 1906), - '
é

Statutes of Nevada 1969, 1625; The Nztionzl RFecister o<
oric Places (Washington, D.C.: U.5. Govermnzen: Printing
ce, 1976), p. 446, '

Rose Anne DeCristoforo, "Boom tastes Ditter to Comstock
folk,"” Las Veoas Review-Journal ("The Nevadan"), December 2,
1e7¢, 30J-31.3,

&

Stztutes of Nevada 1969, 1639,

7

-~ Statutes of Nevazda 1979, 63E.

&
Statutes of Nevads 1969, 163%; S:tzzttes of Nevada 1€79, e42.
=
‘Pennsylvaniz Cozl Co. v, Mzhon, 260 U.S, 3¢3,
10 :
Las Vecas Review—Journal, Decexber 2, i¢7¢, 317,
1l
Ibid.; Davion Golc &ncé Silver Mining Compary v, %W, 1, Sezwell,
il Nev. 3¢4;: Oversmen Silver Mininc Cozpany v, Philip Cercorzn, 18 Nev,
1£7: Douglas v, Bvrnes, &4 Fec. 43: The Geicfielg Consclicated Millipe
&nc¢ Trensportazion Cexpany v, The C1¢ Szncstor: Annex Golid Mirning
Co:panv, 3& Nev, 42¢; =, 7. Schrzder v. Thora Jucicial Districs Ceour
¢ the State of Nevada, 5& Nev, 16€; Stancecc Sizg Co. Vv, Fifth Jucicial
District Court of ine State of Nevacda, 62 Nev. 1132; telephone converw
sation with 28itorney Rodbert Perry, May 11, 1980, . It should be noted

that even with the Comstock's recent mining boom, tourisn appears to
$till rank as the #1 industry and ezployer in Storey and northern
Lyon counties, . :
12 .
Telephone conversation, Robert Perry, May i1, 1980,
13 '
Suiter County v, Nichols, 152 Ccz:, cee, 63 p, €72; Goldfielg
Corn., v. 0.8,A, Co., 3& Nev, 426,
14 T ‘Il'
Gallup American Coal Co, v, Cellup Southwestern Coal Co,, 39
N.M. 344, 47 P.248 414, : -
. e 1542
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Telephone conversation, Robers Perry, May 11, 198g0.
16 . .
"Storey County going to court over Gold Kill mining dispute, ™
Feno Evening Gazette, November 21, 1579, P. 21;"Nevada Democratic Party
Platform," M2y -1980, .mineral resources, p, ©. :
17 '
"Silver City battles the miners," Nevada State Journal, March 15,
1980, p. 27. '
1€

Thomas P. Erwin, "Miners must have the power cf condemnation:
Netion's welfare at stake,"” Nevada Stzte Journal, Maxzch ©, 1580, p. 5,
lg .

A HAER survey of the-Comstock Eistoric District will be conducted
this summer (1980)- which, when completec, will hopefully strengthen '
the position of the historic preservation interests in their fight
1O preserve the Comstock.
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