2015 Session (78th) A AB481 708

Amendment No. 708

Assembly Amendment to Assembly Bill No. 481 (BDR 52-1168)
Proposed by: Assembly Committee on Commerce and Labor

Amends: Summary: No Title: Yes Preamble: No Joint Sponsorship: No Digest: Yes

ASSEMBLY ACTION Initialand Date | SENATE ACTION  Initial and Date
Adopted [ ] Lost [] | Adopted [ Lost []
Concuredln ] Not [ | Concurredtn ] Not []
Receded [ ] Not [] | Receded ] Not []

EXPLANATION: Matter in (1) blue bold italics is new language in the original
bill; (2) variations of green bold underlining is language proposed to be added in
this amendment (3) Feeks&ﬂee%hmugh is deleted language in the original bill; (4)

B #gh is language proposed to be deleted in this amendment;
(5) orange dnuble undcnlmm; is deleted language in the original bill proposed to be
retained in this amendment.

RAE/JRS Date: 5/14/2015

A.B. No. 481—Provides additional authority for the enforcement of the laws
prohibiting deceptive trade practices. (BDR 52-1168)
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ASSEMBLY BILL NO. 48 1-COMMITTEE ON WAYS AND MEANS
(ON BEHALF OF THE DEPARTMENT OF ADMINISTRATION)

MARCH 23, 2015

Referred to Committee on Ways and Means

SUMMARY—Provides additional authority for the enforcement of the laws
prohibiting deceptive trade practices. (BDR 52-1168)

FISCAL NOTE: Effect on Local Government: No.
Effect on the State: Yes.

EXPLANATION — Matter in bolded italics is new; matter between brackets fomitted-material} is material to be omitted.

ho e Attorne anao o—brine <

sweh#e%e@#} requiring the Commlss1oner of Consumer Affalrs or the
Director of the Department of Business and Industry to provide
investigative assistance to the Attorney General with {saek} cases {4
involving deceptive trade practices; revising the provisions

governing the revolving account for the Consumer Affairs Division of
the Department of Business and Industry; revising provisions
governing the service of subpoenas issued by the Division; expanding
injunctive relief avallable agamst a person engaglng in a deceptlve
trade practlce d

authorlzlng the Director to assess
adm1n1stratlve fines; revising pr0V151ons relating to assurances of
dlscontlnuance rev1srng prov1s1ons relatlng to nondisclosure;

3 3 sy} creating the
Consumer Affalrs Un1t within the Department of Business and
Industry; continuing the transfer of certain powers and duties of the
Consumer Affairs Division and the Commissioner of Consumer
Affairs to the Office of the Attorney General; and providing other
matters properly relating thereto.
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Existing law requires that the Commissioner of Consumer Affairs or the Director of the
Department of Business and Industry provide investigative assistance to the Attorney General
with cases involving a deceptive trade practice, subject to limitations of legislative
appropriation or availability of personnel. (NRS 598.0965) Section 3 of this bill removes the
aforementioned limitations.
Existing law creates a revolving account for the Consumer Affairs Division_{} of the
] epartment (NRS 598.0966) Section 4 of this bill requires the }Cesasaissiernes} Director or
his or her designee to administer the account and feuthesizeshim-erhes} to deposit grants
fand=Hres}t of money received by the Division into the account. Section 4 also requires the
money in the account to be used to defray the costs of the D1v1s1on
guires—th G £l d—penalties—with-the
Divigiond Exlstlng law authorlzes the Commlssmner or the Dlrector to issue subpoenas and
prescribes the method of service. (NRS 598.0967) Section 5 of this bill revises the
requirements for service of these subpoenas. Existing law authorizes a court to provide
injunctive relief to prevent deceptive trade practices by a person who is not cooperating with
an investigation. (NRS 598.097) Section 6 of this bill authorizes a court to order a person who
is not cooperating with an investigation to cease doing business in this State. Existing law
authorizes certain sanctions against a person found to be engaging in a deceptive trade
practice, including an order to cease and desist, payment of investigation and hearing costs
and payment of restitution. (NRS 598.0971) Section 7 of this bill authorizes the Director to
assess an administrative fine as well. Section 9 of this bill revises the provisions authorizing
the Commissioner or Director to accept an assurance of discontinuance . :
formalenforeementaetiond Existing law allows the Commissioner or Director
to make certain disclosures regarding deceptlve trade practices. (NRS 598.098) Section 10 of
this bill makes the Commissioner and D1rector sub_]ect to the same nondlsclosure law as the

Attorney General in these cases. a ielati £the
41 tradd 41 ta |, | ,.1 4+ ie] fl

Sectlon 14 of th1s blll creates, from July 1, 2015, through June 30 2017 the Consumer
Affairs Unit within the Department to perform certain duties prev1ously assigned to the
Consumer Affairs Division. Section 15 of this bill provides that certain provisions which were
temporarily repealed by the 75th Session of the Nevada Legislature are no longer repealed.
Section 16 of this bill continues the temporary repeal of certain other provisions repealed by
the 75th Session.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:
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Sec. 3. NRS 598.0965 is hereby amended to read as follows:
598.0965 1. ek S Feled :

5 The Commissioner or Director shall provide
investigative assistance, including the identification and use of relevant evidence in
his or her possession, necessary for litigation referred to the Attorney General
pursuant to NRS 598.0963 or 598.0979. The Attorney General shall provide legal
advice and guidance to the Commissioner or Director in carrying out his or her
powers and duties pursuant to NRS 598.0903 to 598.0999, inclusive, including the
investigation of any alleged violation of those sections and the preparation for
litigation.
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2. Upon written request by the Attorney General, the Commissioner or
Director may provide any investigative assistance, including evidence and
information in his or her possession, for use in any action brought by the Attorney
General pursuant to subsection 3 /4 of NRS 598.0963. No request for assistance
may be unreasonably denied.

Sec. 4. NRS 598.0966 is hereby amended to read as follows:

598.0966 1. There is hereby created a revolving account for the Consumer
Affalrs DlVlSlOH of the Department of Busmess and Industry

prae&e%} The account must be admtmstered by the fée#m%eﬂﬁ# Dtrector or
his or her designee.

2. .The %m Director or_his or_her designee shgll deposit tihe

depesﬁeﬁhbeﬂd—sa&sﬁaete;y—te—th&&a%eﬁfd—ef—%eam&ﬂef&} any grant fo#
administrativefine} of money received by the Division into the account £
B I e

. and any money in the
account must be used solely to defray the costs and expenses of the Division.

3. The Director or his or her designee shall deposit any administrative fines
received by the Division into the State General Fund,

Sec. 5. NRS 598.0967 is hereby amended to read as follows:

598.0967 1. The Commissioner and the Director, in addition to other
powers conferred upon them by NRS 598.0903 to 598.0999, inclusive, may issue
subpoenas to require the attendance of witnesses or the production of documents,
conduct hearings in aid of any investigation or inquiry and prescribe such forms
and adopt such regulations as may be necessary to administer the provisions of
NRS 598.0903 to 598.0999, inclusive. Such regulations may include, without
limitation, provisions concerning the applicability of the provisions of NRS
598.0903 to 598.0999, inclusive, to particular persons or circumstances.

2. {Serviee} Except as otherwise provided in this subsection, service of any
notice or subpoena must faeyf be made by certified mail with return receipt or as

otherwise allowed by law. An employee of the
Consumer Aﬁ"atrs D1v1swn of the Department of Business and Industry may
personally serve a subpoena issued pursuant to this section.

Sec. 6. NRS 598.097 is hereby amended to read as follows:

598.097 1If any person fails to cooperate with any investigation, as provided in
NRS 598.096, or if any person fails to obey a subpoena issued by the
Commissioner, Director or Attorney General pursuant to NRS 598.0963 or
598.0967, the Commissioner, Director or Attorney General may apply to any
district court for equitable relief. The application must state reasonable grounds
showing that the relief is necessary to terminate or prevent a deceptive trade
practice. If the court is satisfied of the reasonable grounds, the court may:
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1. Grant injunctive relief restraining the sale or advertisement of any property
by the person.

2. Require the attendance of or the production of documents by the person, or
both.

3. Order the person to cease doing business within this State.

4. Grant other relief necessary to compel compliance by the person.

Sec. 7. NRS 598.0971 is hereby amended to read as follows:

598.0971 1. If, after an investigation, the Commissioner has reasonable
cause to believe that any person has been engaged or is engaging in any deceptive
trade practice in violation of NRS 598.0903 to 598.0999, inclusive, the
Commissioner may issue an order directed to the person to show cause why the
{Commissioner} Director should not order the person to cease and desist from
engaging in the practice {-} and to pay an administrative fine. The order must
contain a statement of the charges and a notice of a hearing to be held thereon. The
order must be served upon the person directly or by certified or registered mail,
return receipt requested.

2. An admmtstrattve hearing on any action brought by the Commissioner

e SEHEY st} must be conducted before the Director or his or her

des:gnee

3. If, after conducting a hearing pursuant to the provisions of subsection H-}
2, the {Commissioner} Director or his or her designee determines that the person
has violated any of the provisions of NRS 598.0903 to 598.0999, inclusive, or if the
person fails to appear for the hearing after being properly served with the statement
of charges and notice of hearing, the
Director or his or her designee shall issue an order setting forth his or her
findings of fact concerning the violation and cause to be served a copy thereof upon
the person and any intervener at the hearing. If the {Cemmissioner} Director or his
or her designee determines in the report that such a violation has occurred, he or
she may order the violator to:

(a) Cease and desist from engaging in the practice or other activity constituting
the violation;

(b) Pay the costs of conducting the investigation, costs of conducting the
hearing, costs of reporting services, fees for experts and other witnesses, charges
for the rental of a hearing room if such a room is not available to the
{E€ommissioner] Director or his or her designee free of charge, charges for
providing an independent hearing officer, if any, and charges incurred for any
service of process, if the violator is adjudicated to have committed a violation of
NRS 598.0903 to 598.0999, inclusive; fand}

(c) Provide restitution for any money or property improperly received or
obtained as a result of the violation {} ; and

(d) Impose an administrative fine of $1,000 or treble the amount of
restitution ordered, whichever is greater.
= The order must be served upon the person directly or by certified or registered
mail, return receipt requested. The order becomes effective upon service in the
manner provided in this subsection.

34 4. Any person whose pecuniary interests are directly and immediately
affected by an order issued pursuant to subsection {2} 3 or who is aggrieved by the
order may petition for judicial review in the manner provided in chapter 233B of
NRS. Such a petition must be filed within 30 days after the service of the order. The
order becomes final upon the filing of the petition.

{44 5. If a person fails to comply with any provision of an order issued
pursuant to subsection {25} 3, the Commissioner or the Director may, through the
Attorney General, at any time after 30 days after the service of the order, cause an
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action to be instituted in the district court of the county wherein the person resides
or has his or her principal place of business requesting the court to enforce the
provisions of the order or to provide any other appropriate injunctive relief.

15} 6. If the court finds that:

(a) The violation complained of is a deceptive trade practice;

(b) The proceedings by the {Cemmissioner} Director or his or her designee
concerning the written report and any order issued pursuant to subsection {2} 3 are
in the interest of the public; and

(c) The findings of the {Commissioner} Director or his or her designee are
supported by the weight of the evidence,
= the court shall issue an order enforcing the provisions of the order of the
JCommissioncs
——6—Exeeptas-otherwise provided-in NRS-598-0974 -an} Director or his or her
designee.

7. An order issued pursuant to subsection {5} 6 may include:

(a) A provision requiring the payment to the {Cemmissioner] Consumer
Affairs Division of the Department of Business and Industry of a penalty of not
more than $5, OOO for each act amounting to a failure to comply with the

Director’s or designee’s order; for}

(b) An order that the person cease doing busmevs within this State; and

(¢) Such injunctive or other equitable or extraordinary relief as is determined
appropriate by the court.

7} 8. Any aggrieved party may appeal from the final judgment, order or
decree of the court in a like manner as provided for appeals in civil cases.

184 9. Upon the violation of any judgment, order or decree issued pursuant to
subsection {5} 6 or {65} 7, the Commissioner, after a hearing thereon, may proceed
in accordance with the provisions of NRS 598.0999.

Sec. 8. NRS 598.0975 is hereby amended to read as follows:

598.0975 1. Except as otherwise provided in subsection fsw#bseetions} 3
farnd=4} and in subsection 1 of NRS 598.0999, all fees, civil penalties and any other
money collected pursuant to the provisions of NRS 598.0903 to 598.0999,
inclusive:

(a) In an action brought by the Attorney General,
must be deposited in the State General Fund and may only be used to offset the
costs of administering and enforcing the provisions of NRS 598.0903 to 598.0999,
inclusive +}, by the Attorney General.

(b) In an action brought by the district attorney of a county, must be deposited
with the county treasurer of that county and accounted for separately in the county
general fund.

2. Money in the account created pursuant to paragraph (b) of subsection 1
must be used by the district attorney of the county for:

(a) The investigation and prosecution of deceptive trade practices against
elderly persons or persons with disabilities; and

(b) Programs for the education of consumers which are directed toward elderly
persons or persons with disabilities, law enforcement officers, members of the
judicial system persons who pr0V1de s001al services and the general pubhc

=4=f The provisions of this section do not apply to:
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(a) Criminal fines imposed pursuant to NRS 598.0903 to 598.0999, inclusive;
or

(b) Restitution ordered pursuant to NRS 598.0903 to 598.0999, inclusive, in an
action brought by the Attorney General. Money collected for restitution ordered in
such an action must be deposited by the Attorney General and credited to the
appropriate account of the Consumer Affairs Division of the Department of
Business and Industry or the Attorney General for distribution to the person for
whom the restitution was ordered.

Sec. 9. NRS 598.0979 is hereby amended to read as follows:

598.0979 1. Notwithstanding the requirement of knowledge as an element
of a deceptive trade practice, when the Commissioner or Director has cause to
believe that a person has engaged or is engaging in any deceptive trade practice
knowingly or otherwise, he or she may request in writing that the Attorney General
represent_him or her in instituting an appropriate legal proceeding, including
without limitation, an application for an injunction or temporary restraining order
prohibiting the person from continuing the practices. The court may make orders or
judgments necessary to prevent the use by the person of any such deceptive trade
practice or to restore to any other person any money or property which may have
been acquired by the deeepm e tr: ade pmctlee

2. Where 2 2 dirzgs} the Commissioner or Director has
the authority to mstltute a (,1\11 d(,thﬂ or other proceeding, in lieu thereof or as a
part thereof, he or @hc may accept an assurance of dlscontmuance of any deceptive
trade practice . £+ 5 +g-f This assurance
may include a stlpulatlon for the payment by the alleged Vlolator of:

(a) The costs of investigation and the costs of instituting the action or
proceeding {:}, including attorney’s fees for the services of the Attorney General;

(b) Any amount of money which he or she may be required to pay pursuant to
the provisions of NRS 598.0971 in lieu of any administrative fine; and

(c) The restitution of any money or property acquired by any deceptive trade
practice.

H=} 3 Any assurance of dtscontmuance uccepted by the Commtsstoner or
Director pursuant to subsection H+ 2 must be filed with the court in the same
manner as required by the Attorney General pursuant to NRS 598.0995 and,
upon acceptance by the court, becomes an order of the court. An assurance of
discontinuance made pursuant to subsection {1 2 is not an admission of guilt or
liability for any purpose, except that any failure to comply with the provisions of
the assurance is enforceable in the same manner as provided in subsection 7 of
NRS 598.0971.

Sec. 10. NRS 598.098 is hereby amended to read as follows:

598.098 1. {NRS-3598:0903-t6-598:0999 inelusivedonot-prohibit-thel The

Commissioner or Director {fremdiselosingto-the-Attorney—General,anydistriet
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3 2 : : tve-} may, durmg
the course of the mvesttgatlon of any alleged vzolatton of thts chapter, obtain and
use any intelligence, investigative information or other information obtained by
or made available to the Commissioner or Director. Except as otherwise provided
in subsections 2 and 3, any such intelligence or information received must
remain confidential under the laws of this State until the Commissioner or
Director obtains a final administrative order pursuant to NRS 598.0971 and is
exempt from the prov1stons of NRS 23 9. 01 0

2. n

Except as 0therw1se prov1ded in {-Phis—see&eﬂ—} subsectton 4 the Commlsswner or
Director may

ef—N—RS%Q%QlH cooperate w1th and coora'mate the enforcement of the
provisions of this chapter with the Attorney General, any state or local
governmental agencies, officer of the Federal Government and the several states,
including, without limitation, the sharing of information and evidence obtained
in accordance with NRS 598.0967.

3. {Upenreguest} The provisions of subsections 1 and 2 do not prohibit the
Commissioner fray:

or Dtrector from dtscloslng

any intelligence or information received pursuant to subsection 1, including,

without limitation, the address or telephone number of a business or
organization.

4 ﬁh&@emﬁns&eﬂeﬁm#&dep%ﬁeg&ﬂaﬂeﬂs—mﬁhef&mg—%h&ésele%&ﬂ' i i izt i If

any information

sought pursuant to an mvesttgatton of an alleged vwlatton of this chapter

tncludes a trade secret the Commlssmner or Dlrector {relaﬁﬁg%&aﬂaersenwhe%as

shall enter mto, and be bound by, an agreement regardmg ltmttattons on the
disclosure of the information to protect the trade secret. Notwithstanding the
provisions of this section, the Commissioner or Director shall not disclose that
information in violation of the terms of the agreement. As used in this subsection,
“trade secret” has the meanmg ascribed to it in NRS 600A.030.
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amendent. )
Sec. 12. NRS 598.0995 is hereby amended to read as follows:

598.0995 1. In proceeding pursuant to subsection 3 4 of NRS 598.0963 or
NRS 598.0987 to 598.0995, inclusive, the district attorney or Attorney General may
accept an assurance of discontinuance with respect to any method, act or practice
deemed to be a deceptive trade practice from any person who is engaged or is about
to engage in the method, act or practice by following the procedures set forth in
fstubseetion2-eff NRS 598.0979.

2. Any assurance made pursuant to subsection 1 must be in writing and must
be filed with and subject to the approval of the district court in the county in which
the alleged violator resides or has his or her principal place of business, or the
district court in any county where any deceptive trade practice has occurred or is
about to occur or the district court agreed to by the parties.

3. An assurance of discontinuance made pursuant to subsections 1 and 2 is not
an admission of violation for any purpose, but is subject to the terms, limitations
and conditions of NRS 598.0979.
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(Deleted by amendment.)

Sec. 14. Chapter 232 of NRS is hereby amended by adding thereto a new
section to read as follows:

1. From July 1, 2015, through June 30, 2017, for the purposes of the
provisions of NRS 598.0903 to 598.0999, inclusive, any duty or authority
conferred upon or any reference to the Consumer Affairs Division of the
Department of Business and Industry shall be deemed to be the duty or authority
of, or a reference to, the Consumer Affairs Unit which is hereby created in the
Department of Business and Industry.

2. The Director of the Department of Business and Industry shall designate
a Deputy Director of the Department of Business and Industry fsheallf to serve as
the Commissioner of Consumer Affairs and Chief of the Consumer Affairs Unit.

Sec. 15. Section 77 of chapter 475, Statutes of Nevada 2009, at page 2732, is
hereby amended to read as follows:

Sec. 77. 1. NRS 487.535, 487.568, 487.570, 487.602, 597.480,
597.490, 597.500, 597.510, 597.520, 597.530, 597.535, 597.540, 597.550,
597.560, 597.570, 597.5701, 597.5702, 597.5703, 597.5704, 597.5705,
597.5706, 597.580, 597.590, 598.971, 598.975, 598.981, 598.985 and
598.990 are hereby repealed.

2. NRS oot snoioon sonos Soipnsh Sni e
598-0966;,—598-0967,—598-0971—598:0979.—598-:098;} 598.305, 598.307,
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598.315, 598.317, 598.325, 598.335, 598.345, 598.356, 598.361, 598.365,
598.366, 598.367, 598.371, 598.372, 598.373, 598.374, 598.375, 598.385,
598.395, 598.405, 598.416, 598.425, 598.435, 598.445, 598.455, 598.465,
598.471, 598.485, 598.495, 598.506, 598.515, 598.525, 598.845, 598.851,
598.855, 598.860, 598.865, 598.915, 598.9407, 598.9413, 598.944,
598.946, 598C.030, 598C.180, 599B.015, 599B.080, 599B.090, 599B.100,
599B.105, 599B.110, 599B.115, 599B.120, 599B.125, 599B.130,
599B.140, 599B.143, 599B.145 and 599B.195 are hereby repealed.

Sec. 16. Section 80 of chapter 475, Statutes of Nevada 2009, as last amended

10 by chapter 250, Statutes of Nevada 2013, at page 1054, is hereby amended to read

11 as follows:

OO0 IN NP WM —

12 Sec. 80. 1. This section and sections 1 to 35, inclusive, 36 to 57,
13 inclusive, and 58 to 79, inclusive, of this act become effective on July 1,
14 2009.

15 2. The amendatory provisions of sections 3, 4, [36—te} 50, 51,
16 Hnehasives} 57, 58 to 75, inclusive, and subsection 2 of section 77 of this act
17 expire by limitation on June 30, {2045-} 2017.

18 3. Sections 35.1 to 35.95, inclusive, and 57.5 of this act become
19 effective on July 1, 2015.

20 4. The amendatory provisions of sections 36 to 49, inclusive, of this
21 act expire by limitation on June 30, 2015.

22 Sec. 17. 1. This section and sections 14, 15 and 16 of this act become
23 effective upon passage and approval.

24 2. Sections 1 to 13, inclusive, of this act become effective:

25 (a) Upon passage and approval for the purpose of adopting any regulations and
26 performing any other preparatory administrative tasks necessary to carry out the
27 provisions of this act; and

28 (b) On July 1, 2015, for all other purposes.

29 3. Section 14 of this act expires by limitation on June 30, 2017.



