2017 Session (79th) A AB106 461

Amendment No. 461

Assembly Amendment to Assembly Bill No. 106 (BDR 27-295)
Proposed by: Assembly Committee on Government Affairs

Amends: Summary: Yes Title: Yes Preamble: No Joint Sponsorship: No Digest: Yes

ASSEMBLY ACTION Initialand Date | SENATE ACTION  Initial and Date
Adopted [ ] Lost [] | Adopted [ Lost []
Concuredln ] Not [ | Concurredtn ] Not []
Receded [ ] Not [] | Receded ] Not []

EXPLANATION: Matter in (1) blue bold italics is new language in the original
bill; (2) variations of green bold underlining is language proposed to be added in
this amendment (3) Feeks&ﬂee%hmugh is deleted language in the original bill; (4)

B #gh is language proposed to be deleted in this amendment;
(5) orange dnuble undcnlmm; is deleted language in the original bill proposed to be
retained in this amendment.

WBD/RBL Date: 4/23/2017

A.B. No. 106—Revises provisions governing government contracting.
(BDR 27-295)
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ASSEMBLY BILL NO. 106—ASSEMBLYWOMAN SPIEGEL

PREFILED FEBRUARY 7, 2017

Referred to Committee on Government Affairs

SUMMARY—Revises provisions governing
governmental procurement. (BDR 27- 295)

FISCAL NOTE: Effect on Local Government: May have Fiscal Impact.
Effect on the State: Yes.

EXPLANATION — Matter in bolded italics is new; matter between brackets fomitted-material} is material to be omitted.

AN ACT relatlng to

requlrmg the Admmlstrator of the Purchasing Division of the

Department of Administration to establish by regulation a
program of certification of vendors who pay equal pay for equal
work without regard to gender; requiring the Purchasing Division
to_include the certification of such a vendor in certain records;
authorizing a certified vendor to include its certification in
advertising and promotional materials; providing a limited
bidding _preference for certified vendors under certain
circumstances; and providing other matters properly relating thereto.

Legislative Counsel’s Digest:

Existing provisions of state and federal law generally prohibit discrimination in
employment on the basis of race, color, creed, sex, sexual orientation, gender identity or
expression, religion, age, disability or national origin. (42 U.S.C. §§ 2000e et seq.; NRS
338.125, 613.310-613.435) In particular, an employer is generally prohibited from paying
lower wages to an employee than the wages paid to an employee of the opposite sex for equal
work performed under similar working conditions. (29 U.S.C. § 206(d) NRS 608.017)
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Section 24 of this bill requires the Administrator of the Purchasing Division of the
Department of Administration to _establish by regulation a program to certify vendors
that pay their employees equal pay for equal work without regard to gender. The
regulations must include a method for a vendor to self-certify that it pays its employees
equal pay for equal work without regard to gender. Section 25 of this bill provides that if
the Administrator certifies a vendor: (1) the Purchasing Division is required to include
the certification in any information concerning the vendor that the Purchasing Division
maintains in its records or makes available on its Internet website; and (2) the vendor is
authorized to include the certification in its advertising, marketing or other promotional
materials. Section 26 of this bill provides that a vendor that makes a material
misstatement or commits a fraudulent act in its self-certification may be prohibited from
bidding on state contracts for up to 3 vears. Section 27 of this bill requires the
Administrator _to _submit _an _annual report to the Governor and the Legislature
concerning the program of certification.

Existing law establishes procedures for certain purchases of supplies, materials and
equipment by the State. (NRS 333.300) Section 28 of this bill gives a limited 5 percent
bidder’s preference to bidders who are certified vendors under the program of
certification established by the Administrator in cases in which the lowest submitted
bids are within 5 percent of each other and none is submitted by a bidder who is resident
in_this State. Section 29 of this bill makes a conforming change. Section 32 of this bill
provides that the program established by the Administrator pursuant to this bill expires
on June 30, 2021.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:
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Sec 23 Chapter 333 of NRS is herebv amended by adding thereto the
provisions set forth as sections 24 to 29, inclusive, of this act.

Sec. 24. 1. _The Administrator _shall, within _the limits _of available
resources, establish by regulation _a _program to_certify vendors that pay their
employees equal pay for equal work without regard to gender.

2. _The regulations adopted pursuant to subsection 1 must include, without
limitation:

(a) A method for a vendor to self-certify that the vendor pays its employees
equal pay for equal work without regard to gender; and

(b) Certification by the Administrator, without review, of a vendor that
fulfills the requirements for self-certification.

3. In carrying out the provisions of this section, the Administrator may
cooperate_and _coordinate with the Office of Economic Development, created by
NRS 231.043, the Nevada Equal Rights Commission created by NRS 233.030, the
Nevada Commission_for Women _created by NRS 2331.020 and any other office,
department, board, commission, agency or_institution of state government that
has appropriate expertise.

Sec. 25. If the Administrator certifies a vendor pursuant to the regulations
adopted pursuant to section 24 of this act:

1. The Purchasing Division shall include the certification in_its information
concerning the vendor that it maintains in_its records or makes available on _the
Internet website of the Purchasing Division.

2. _The vendor may include the certification in_its advertising, marketing or
other promotional materials.

Sec. 26. 1. __If the Purchasing Division determines that a vendor has made
a_material_misrepresentation_or_otherwise committed a_fraudulent act in_self-
certifying pursuant to the regulations adopted by the Administrator pursuant to
section 24 of this act that the vendor pays its employees equal pay for equal work
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without regard to gender, the vendor may be prohibited, for not more than 3
years, from:

(a) Self-certifving that the vendor pays its employees equal pay for equal
work without regard to gender; and

(b) Submitting a bid or proposal to the Purchasing Division.

2. If the Purchasing Division determines, as described in subsection 1, that
a_vendor has made a material misrepresentation or otherwise committed a
fraudulent act in self-certifying that the vendor pays its employees equal pay for

equal work without regard to gender, the vendor may apply to the Administrator
to review the decision pursuant to chapter 233B of NRS.

Sec. 27. The Administrator shall, on _or before October 1 of each year,
prepare and submit to the Governor and to the Director of the Legislative
Counsel Bureau for transmittal to the Legislature an annual report which
includes, for the immediately preceding fiscal year:

1. The number of vendors certified pursuant to the regulations adopted
pursuant to section 24 of this act;

2.  The number of certified vendors that submitted a bid or proposal to the
Purchasing Division;

3. The number of certified vendors that were awarded a contract by the
Purchasing Division; and

4. The number of certified vendors that were disciplined by the Purchasing
Division pursuant to section 26 of this act.

Sec. 28. NRS 333.300 is hereby amended to read as follows:

333300 1. Except as otherwise provided in NRS 333.375, the
Administrator shall give reasonable notice, by advertising and by written notice
provided to persons in a position to furnish the classes of commodities involved, as
shown by its records, of all proposed purchases of supplies, materials and
equipment to be purchased in accordance with a schedule prepared in conformity
with the provisions of NRS 333.250.

2. All such materials, supplies and equipment, except as otherwise provided
in this section, if the estimated cost thereof exceeds $50,000, must be purchased by
formal contract from the lowest responsible bidder after notice inviting the
submission of sealed proposals to the Administrator of the Purchasing Division at
the date, hour and location set forth in the proposal, and at that date, hour and
location the proposals must be publicly opened. The Purchasing Division may
reject any or all proposals, or may accept the proposal determined best for the
interest of the State. The notice must be published as prescribed in NRS 333.310.

3. The Administrator may solicit the purchase of materials, supplies and
equipment, if the estimated cost thereof is $50,000 or less, by written contract from
the lowest responsible bidder if notice of the proposed purchase is provided to:

(a) At least three persons in a position to furnish the materials, supplies or
equipment; and

(b) The Office of Economic Development.

4. In case of emergencies caused by acts of God or the national defense or
other unforeseeable circumstances, the provisions for advertisements on
competitive bids may be waived by the Administrator, but every effort must be
made to secure the maximum competitive bidding under the circumstances. In no
case may contracts be awarded until every possible effort has been made to secure
at least three bona fide competitive bids.

5. Ha} Except as otherwise provided in subsection 6, in awarding contracts
for the purchase of supplies, materials and equipment, if two or more lowest bids
are identical, the Administrator shall:
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(a) If the lowest bids are by bidders resident in the State of Nevada, accept the
proposal which, in the discretion of the Administrator, is in the best interests of this
State.

(b) If the lowest bids are by bidders resident outside the State of Nevada:

(1) Accept the proposal of the bidder who will furnish goods or
commodities produced or manufactured in this State; or

(2) Accept the proposal of the bidder who will furnish goods or
commodities supplied by a dealer resident in the State of Nevada.

6. In _awarding contracts for the purchase of supplies, materials and
equipment, if:

(a) Two or more lowest bids are within 5 percent of each other;

(b) None is by a bidder resident in the State of Nevada; and

(¢c) One or more lowest bids is by a bidder who is a vendor certified by the
Administrator pursuant to the regulations adopted pursuant to section 24 of this
act,
= the bid or proposal submitted by the bidder who is a certified vendor shall be
deemed to be 5 percent lower than the bid or proposal actually submitted.

Sec. 29. NRS 333.340 is hereby amended to read as follows:

333.340 1. Every contract or order for goods must be awarded to the lowest
responsible bidder. To determine the lowest responsible bidder, the Administrator:

(a) Shall consider, if applicable:

(1) The granting of the preference described in NRS 333.3366.

(2) The required standards adopted pursuant to NRS 333.4611.

(3) The certification described in section 24 of this act.

(b) May consider:

(1) The location of the using agency to be supplied.

(2) The qualities of the articles to be supplied.

(3) The total cost of ownership of the articles to be supplied.

(4) Except as otherwise provided in subparagraph (5), the conformity of
the articles to be supplied with the specifications.

(5) If the articles are an alternative to the articles listed in the original
request for bids, whether the advertisement for bids included a statement that bids
for an alternative article will be considered if:

(I) The specifications of the alternative article meet or exceed the
specifications of the article listed in the original request for bids;

(II) The purchase of the alternative article results in a lower price; and

(II) The Administrator deems the purchase of the alternative article to
be in the best interests of the State of Nevada.

(6) The purposes for which the articles to be supplied are required.

(7) The dates of delivery of the articles to be supplied.

2. If a contract or an order is not awarded to the lowest bidder, the
Administrator shall provide the lowest bidder with a written statement which sets
forth the specific reasons that the contract or order was not awarded to him or her.

3. As used in this section, “total cost of ownership” includes, but is not
limited to:

(a) The history of maintenance or repair of the articles;

(b) The cost of routine maintenance and repair of the articles;

(c) Any warranties provided in connection with the articles;

(d) The cost of replacement parts for the articles; and

(e) The value of the articles as used articles when given in trade on a
subsequent purchase.

4 Sec. 30. The provisions of this act do not apply to any contract
that is advertlsed bid, offered or awarded before January 1, 2018.
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Sec. 31. The provisions of subsection 1 of NRS 218D.380 do not apply to
any provision of this act which adds or revises a requirement to submit a
report to the Legislature.

{See—244} Sec. 32. This act {becomes-etfeetive} :

1. Becomes effective upon passage and approval for the purpose of adopting
regulations and performing any other preparatory administrative tasks that are
necessary to carry out the provisions of this act and on January 1, 2018, for all other
purposes.

2. Expires by limitation on June 30, 2021.
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