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Chair Miller:

[Roll was called. Committee protocol was explained.] We have two bills on the agenda. The
first one will be Senate Bill 347 (1st Reprint), which revises provisions relating to mental
health crisis holds. Senator Scheible, your hearing is open and whenever you and your
copresenter are ready, please proceed.
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Senate Bill 347 (1st Reprint): Revises provisions relating to mental health crisis holds.
(BDR 39-8)

Senator Melanie Scheible, Senate District No. 9:

| am very happy to be in front of you today presenting Senate Bill 347 (1st Reprint). There is
a very small amendment [Exhibit C] on the Nevada Electronic Legislative Information
System. | see it has been posted, and there was a larger amendment that was already accepted
on the Senate side to create what I believe is truly a work of art in S.B. 347 (R1). | know it is
a contentious topic; it involves firearms, but | think we have come to an agreement on a
policy everybody can get behind.

The purpose of S.B. 347 (R1) is to ensure when somebody is being taken into custody on a
mental health crisis hold, a police officer who is pursuing that option is able to remove the
person's firearm at the time the person is being committed to a mental health facility. The bill
includes provisions for the return of the firearm assuming no other action is taken by the
police officer and also provides the opportunity for a police officer to file for a protective
order through existing laws to prevent the person from getting their firearm returned to them
when they are released from that mental health facility. This bill was brought to me by my
friend and copresenter, John Abel from the Las Vegas Police Protective Association, because
it really does help people as well as police officers.

Police officers should be empowered with the knowledge they have the ability to do their
jobs and keep the community safe without running afoul of the law or the Constitution. There
was a gap in the law for people who were not committing a crime, but who were in crisis and
presented a danger to themselves or others. There was no provision that empowered police
officers to remove firearms from those dangerous people and, again, be assured they are not
running afoul of the law or the Constitution. Senate Bill 347 (1st Reprint) bridges that gap to
clarify that in cases of mental health crisis, a police officer can remove a firearm from
somebody who should not be in possession of it. With that, 1 would like to turn it over to
Mr. Abel to give some more context and help me present the bill.

John Abel, Director, Governmental Affairs, Las Vegas Police Protective Association:
We represent the majority of law enforcement in Nevada. The reason | brought this bill to the
Senator is, we have officers who were on scene with individuals who had tried to commit
suicide. We were able to deescalate the situation and place them on a Legal 2000 hold, and
the firearm was still at the scene. Our officers did not feel comfortable going into the home
and taking the firearm—not firearms in a safe or going through their home, going through
drawers, getting the safe number—but in the immediate vicinity. Officers were afraid they
were violating that person's Fourth Amendment rights, and they did not want to be sued later
on. That is the reason I brought this bill to the Senator.

When we presented this bill a few weeks ago in Senate Judiciary, there were some
stakeholders who did not like some of the language. | worked with them closely, and |
believe the larger amendment plus the amendment [Exhibit C] posted today alleviates most
of the concerns. This bill truly is not a gun grab bill. The Second Amendment is very
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important to me, like it is to most officers. This is not a way for Las Vegas Metropolitan
Police Department (Metro) to hold on to this gun forever. Once they are out of the hospital,
we have to make it available for them to pick it up from our evidence vault. When we take
the firearm from them or from their home, we present them with an evidence sheet, which is
a triple copy, and we write down the firearm's serial number. We leave that pink copy with
them so when they are out of the hospital and they come to the evidence vault, they present
that with identification (ID) and they can get their firearm back. That is as simple as the bill
is, and | will take any questions.

Chair Miller:

I will start with some clarifying questions, and then we will see which members have
questions. My first question is regarding the amendment and, Senator, you said this
amendment from the public defenders is friendly.

Senator Scheible:
That is correct.

Chair Miller:

In the amendment it says, "An officer authorized to make arrests in the State of Nevada may
immediately confiscate any firearm found to be on the person or in the immediate vicinity of
a person.” "Immediate vicinity" sounds like something that would be really fun to fight in
court. Can you describe what immediate vicinity is?

John Abel:

Immediate vicinity to me would be within hand's reach, basically; if they are in their vehicle,
for instance. We do have a lot of instances where we come across people who are suicidal in
their vehicle. Immediate vicinity would be in hand's reach of the car, maybe behind the seat,
under the seat, next to them. If it is in their home, obviously it would be a little trickier, but
we would have to find out exactly where they were in the home—if they were in the living
room, is the gun sitting on the kitchen counter? In my opinion, as long as it is not in a drawer
or a cabinet, which would require a search warrant. As long as it is in the immediate vicinity,
open in plain view, would be my opinion of what "immediate vicinity" would be.

Chair Miller:

And that would be my opinion too, that it would be within quick reach and exposed. But I
also know that someone could argue "vicinity." What about if an officer took it and it is on
the kitchen table over there? It is in plain view. Senator, could you respond? | just want to
make sure the language is tight so when we get into court it is not, Well, I could see it on the
bookshelf and the bookshelf was 25 feet away.

Senator Scheible:

The "immediate vicinity" language actually comes from existing case law. The original use
of immediate vicinity comes from a very old case, Agnello v. United States, and it has since
been utilized in a couple of Nevada cases. One of them is Thurlow v. State, 81 Nev. 510,
which is a 1965 case. It was also utilized in Arabia v. State, 82 Nev. 453, a 1966 case, and
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Barrios-Lomeli v. State, 114 Nev. 779, a 1998 case. As | said, the "immediate vicinity"
language originally comes from the United States Supreme Court, but Nevada has also
interpreted it in at least those three cases and I think others.

Chair Miller:
Do those three cases all support "within reach and exposed™?

Senator Scheible:
Exactly.

Assemblymember Gray:

The language is pretty clear when an officer can confiscate a weapon, but "shall make
available™ to me is really ambiguous instead of "shall return.” Do you plan on laying out that
process in regulation? If one is totally clear, the other should be totally clear sans the
exceptions.

John Abel:

Las Vegas Metropolitan Police Department has a policy already when we take firearms for
safekeeping. | do believe it has to be cleared through our firearms section, and we have to
also make sure the officer did not take any other action as far as via the red flag law. If the
officer filed a petition with the court to make sure that person did not have a firearm when
they were still a danger to themselves or the public, that would obviously preclude us from
giving the firearm back. From what | know, talking to our members and our police officers,
that does not happen very often. | know we would stick with the policy we already have. As
long as it is cleared through the firearms section—Dbasically making sure the person is not an
ex-felon, can possess a firearm; it was not stolen; the firearm does not have any illegal parts
on it, things like that—and if they can prove they own it, which most of the time they have a
receipt. A lot of older firearms have a blue card still. I know | have all of my blue cards still,
even though they are not required to be issued anymore. As long as they can prove they own
it, they are not an ex-felon, and it is cleared through our firearms section, they will get their
firearm back.

Assemblymember Gray:

| understand Metro's position, but we are making a law for the state. What about the other
agencies? That is why | think it should be either clearer in the law or how it is going to be
addressed in regulation.

Senator Scheible:

We did also work with sheriffs and chiefs on this language, and they had agreed "make
available™ was sufficiently detailed for them to allow each department to develop their own
policy on retaining firearms and returning firearms to individuals who are entitled to have
them returned.
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Chair Miller:

We know that sometimes people go in—it is a 48-hour evaluation or hold—and then they are
released for a variety of reasons. In that case, would the person be able to immediately start
that process to obtain their firearm back?

Senator Scheible:

Yes, and the process is maybe 15 minutes, going down to the evidence vault. It is not a
petition process, it is not getting permission, it is just providing that receipt and that ID and
then the firearm is handed over to them.

Chair Miller:

| have another question as | am imagining scenarios. Again, we are talking about people who
are having a mental health crisis. They may not always necessarily be aware of everything
happening in that moment around them. Is there a way they would be notified their firearm
was confiscated?

John Abel:

| am putting myself in that scenario if | am the patrol officer and | am confiscating a firearm.
What | would do, | would make sure they have the appropriate paperwork with them—it is a
property sheet with their name, who the owner is—and then if | had to go to the hospital,
which we are allowed to do and | have done it before, we follow them to the hospital and you
tell them, Hey, just so you know, we are taking the firearm for safekeeping. | know you are
going to be here for between 1 and 72 hours. When you get out—and it even has, | believe,
the address of the evidence vault on our paperwork. They know where to go to get it. | also
believe the form lays out the process as well.

Chair Miller:
We just have to be specific, Mr. Abel, because | would love to run the state by what I would
do or my opinion, as well, but we want to make sure we have this specific for the law.

Assemblymember Roth:
| am hoping you can speak a little more to why this is really necessary, and maybe some of
the scenarios in which this would have been able to save someone's life.

John Abel:

The scenarios that were presented to me were an officer is called to someone who is suicidal
with a firearm, the person had not committed suicide because we were able to deescalate the
situation and get them out of the house, place them into custody, and send them off to
the hospital. The officer either did not, or did not have the opportunity to ask for consent
to take the firearm, which they can also deny consent as well. Their sergeant was, We need to
take that firearm and impound it. The officer was like, | am not comfortable taking someone's
firearm when they have not—because suicide is not a crime—committed a crime. | am
uncomfortable taking this firearm.



Assembly Committee on Judiciary
May 7, 2025
Page 7

It is unsafe because they are not always held for 72 hours. | was a patrol officer for 12 of my
18 years, and several times when | worked graveyard, | would Legal 2000 someone and
within 24 hours they are out, back home in the same situation. A lot of times it is because—
not to get into the end of the process of it—they are sitting in the hospital on a hospital
gurney for sometimes 10 hours. They have not been seen because the hospital is busy or
there is not a doctor available, and they do not want to sit there anymore. They find a way to
either say, |1 am fine; I do not want to commit suicide anymore, which could be a lie, and they
go right back home in the same situation. The officer does not want to leave the firearm there
and wants to take it for safekeeping. We had to come up with a process for us to not take it
for good,; just take it for a period of time to let them calm down, get the help they need, and
then be able to get their firearm back from the evidence vault. That is the main reason for
this, and obviously it was just for me to protect my members, but it also protects the public
as well.

Senator Scheible:

I think we talk a lot in this building about firearm safety and about places where we can agree
that someone should not be in possession of a firearm. This bill is very narrowly tailored to
people who are being committed to a mental health facility under Nevada Revised Statutes
(NRS) 433A.160. We are not even talking about anybody who is in a mental health crisis.
We are only talking about people whose mental health crisis has risen to the level they are
being committed to a facility, possibly even against their will, and | think we can all agree
that is a person who should not have a firearm in their hands, at least in that moment.

| think the purpose here is to save lives, whether it is the person who is threatening violence
against themselves or against somebody else. Somebody whose behavior has reached the
level of an NRS 433A.160 mental health crisis hold is exhibiting some very serious signs of a
mental health problem. They are expressing views that either do not comport with reality or
that are violent in nature. | think that is not the time to be engaging in determining whether
or not they have committed a crime and whether or not they are a criminal. We do not want
to criminalize people who are having mental health crises. We want to be able to provide
them with help. | think part of that help is removing a firearm from the situation for that
immediate moment. | think that is how we prevent crises where somebody makes a bad
decision and hurts themself or others during a mental health crisis.

John Abel:

We also have citizens who call in and say, Hey, | am not well, | am feeling suicidal. They do
not talk about a method. I would not use that to then ask, Hey, can | take your firearm if you
have one? This is just if they try to use or discuss using a firearm in the act of committing
suicide. That would be the only reason why we would ever want to take a firearm.

Assemblymember Cole:

What happens in this situation if the person loses the receipt? I, like Chair, am concerned
about the chaotic nature of that event. | have had some family members who have gone
through this before. It is not implausible. In fact, it is probably likely they will lose it. If they
can prove to you they are who they are and you know you are holding their firearm, they
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should be able to get it back, correct? My subsequent question to that is, what happens to the
firearms you are not able to give back, if they never show up, they do not have the receipt, or
they are unlawfully owned?

John Abel:

You are going to make me go back into my file here and figure out what they would do with
it. I am not a hundred percent certain because the policies change, and it has been a minute
since | have been in patrol. | probably should know this. There is a certain amount of time
when the firearm is given up and they do not come and get it and it becomes the possession
of Metro. It can be destroyed. | know our officers have the ability to ask to use them on duty
where it would become a piece of checked out equipment they use. Those are the two
scenarios. | am not quite sure of the timeline.

I could find that out for you, though. It would not be difficult. If they lose the receipt, anyone
can call 311 and if you call 311, which is a phone tree and it gives a list of options of things
you can do if you can get a hold of the evidence vault. If it still does not give you the options
you need, you can still call 311 and speak to a call taker and ask the question, Hey, this is the
situation. The incident is well-dialogued. They can pull up their name, get the event number,
say, Hey, this is the event number. Our evidence vault is located off of Mojave Road. You
can go there, give them this event number, write it down, and bring your ID with you. Just
because they do not have it does not mean we are not going to be able to figure out who they
are and get their firearm back to them.

Assemblymember Cole:
My other question would be if the firearm were found to be unlawfully owned, can you use
that as evidence against them to charge them for that?

John Abel:

Officers have a lot of discretion depending on the circumstances. If it is a firearm that was
made in their home and it is a ghost gun with no serial number, that could cause potential
issues. If the firearm were stolen and they just happened to buy it off of someone and they
did not realize it was stolen, | could see nothing happening. It just depends on the situation.
Officers have a lot of discretion, [unintelligible] to take in an investigation, things like that,
but most likely, depending on the situation, | do not see us charging them.

Senator Scheible:

I will be a former prosecutor today. That case would be a nightmare. | am just thinking about
the chain of custody, getting the right witnesses to come in and testify. | am not saying it is
impossible, but that is certainly not the intent of the bill. I think it is perfectly designed to
make the evidence as bad as possible to charge somebody as an ex-felon in possession of a
firearm given the way the call will be recorded since it would come out as a mental health
crisis, and it would not come out as a probable cause investigation. You might have a
different officer impounding the gun than the officer who first responded to the call. | see all
kinds of problems with it because that is not the purpose of this bill.
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John Abel:
| actually phoned a friend. He was listening and he said it is 180 days. The individual has
180 days to come get their firearm.

Assemblymember Gray:

| totally understand where you guys are going with this and why. | am literally going through
this exact situation right now. | spent the morning in court on Monday—if you notice | was
not here—working on a temporary protection order. Going back to the return of the weapon,
something you said really raised a flag in my mind. What if you have no proof you own that
weapon? There are a lot of people who collect weapons and have been collecting them long
before there was any paperwork trail. There are antiques, there is stuff from the thirties and
forties. | have a World War Il gun | inherited. There is no way | could prove those were
mine. Would the receipt be enough? I mean, you took it from me. Should that not be enough
to reclaim my property you took?

John Abel:

Without having the policy manual here in front of me—our Metro policy is 1,200 pages—
| do not want to speak out of turn and | do not want to give you false information. If the
firearm was in their possession and the firearms section runs the serial number, it is not
stolen, it is not used in the commission of a crime—and now you do not have to register
firearms—they do not have a blue card, | agree with you, their possessing the firearm without
having a receipt, | do believe there is a way for them to get that back. It may take a couple
more steps, but I do agree with you, and the intent is to make sure they get their firearm back.
I can find out the exact process if they do not have proof, and | can definitely get back to you
on that.

Senator Scheible:

This was also part of the reason we came up with the amendment that the firearm had to be
on the person or in the immediate vicinity because we are not asking officers to go into safes
or closets or anywhere else in the home and retrieve firearms. | imagine that is where many
of the collectibles would be. Certainly, somebody could have it on their person or in their
vicinity, but the purpose is to remove a firearm they have active access to on their person or
in the vicinity. While it is certainly possible, I think we have done everything we can with the
language of the bill to make it narrow to only the firearms that we are concerned about being
used at that moment.

Assemblymember Yurek:

Listening to the conversation, reading the bill, and preparing for this—I know folks know I
served in law enforcement—I think this is a great piece of legislation. I will tell you that
responding to, if not hundreds, at least multiple dozens of these calls where normally, to seize
evidence, we would rely on a warrant, but as already indicated, there is no crime committed
when somebody is threatening suicide. You cannot get a warrant for a crime that did not
occur. When | was responding to these types of calls, addressing very real threats people
were posing to themselves or others, we relied on the public safety exception to the search
requirement and exigent circumstances, those doctrines, to help get around this. And it is
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gray and it is tough because, as Mr. Abel indicated, largely we are pro-Second Amendment
people. We want people to have the right to their guns, but there are circumstances like this
where it is necessary to preserve the safety and even that person’s life.

| wanted to go on record and tell you how grateful I am for the efforts to now give officers
statutory authority. | appreciate the work you have done to narrowly tailor this to these
specific circumstances and to make the firearm immediately available back to that individual
unless they are a prohibited possessor, the gun was stolen, or there are other real, legitimate
reasons they should not have had it to begin with. I just want to tell you thank you so much
for your work to provide statutory authority for officers under these circumstances, and to
continue to provide what I think is a commonsense solution to this very real problem.

Assemblymember La Rue Hatch:
We have talked multiple times this session about firearms. We even talked about a bill with
firearms and mental health in this Committee a couple of weeks ago. | know we have laws on
the books where people lose access to their firearms temporarily, especially red flag laws.
| wondered if you could speak to how this aligns with, differs from, or complements those
laws we already have on the books.

John Abel:

There is a red flag law obviously. The difficult part about being a patrol officer is a lot of
times it is the middle of the night. The red flag law requires you to petition the court. That
takes a lot of time. Patrol officers go from one call to the next. They do not have time to
petition the court to take this firearm. The reason this aligns with that bill is, it just makes it
easier. It gives the officer the ability and the statutory authority to take the firearm. Then if
they need to, the next day, it gives them time to solicit or petition the court under the red flag
law if they truly believe this person is going to continue to be a danger to themselves or their
family or anybody else. That is the reason | believe this goes a little bit further and it protects
the officers just a little bit more.

Chair Miller:

| know the Second Amendment is specific to firearms and that is why we are here, to make
sure there are no infringements, and of course, all the other amendments that go into play in a
situation like this. But when police officers respond to a mental health crisis, am | correct that
you said specifically this would only be in a case where someone said they are considering
attempting suicide with a firearm?

John Abel:
Yes, that is correct.

Chair Miller:

I know there have been instances, because | am thinking of something that was in the media a
few years ago, when it was not a firearm. What happens right now if, same thing, you
respond to a call, and they are not saying it is a firearm; let us say it is a knife or a hammer or
any other type of weapon?
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John Abel:

To my knowledge, | do not believe the hammer or the knife—now, if they are in public and
they have to go to the hospital, obviously we are not going to send them to the hospital with a
knife or a hammer. We would take this property for safekeeping and impound it. If we are in
someone's home, | do not believe we are taking the knife because there are knives in drawers,
there are kitchen knives, things like that. | thought about it because | knew this question was
going to come up because we got it from Senator Hansen in the other committee. The reasons
why we take guns obviously over knives or anything else—I am a gun-toting Second
Amendment person; | am a police officer; | own several firearms—but in my opinion, guns
are just like a controlled item. They have a serial number. They have ammo. They have parts.
They cost a lot of money. Part of safekeeping is, if we are out in the public, we cannot bring
guns into the jail and we cannot bring guns into the hospital. We have to be able to safely
impound it. Same thing we would do for a knife if we were in public. But if we are in
someone's home, guns in my opinion—and | know there will be some difference of
opinion—qguns are just a little more dangerous and they are controlled and they have a serial
number. That is the reason why guns are, in my opinion, impounded over a knife if we are in
someone's home.

Assemblymember Gonzalez:

| was wondering, or maybe if you could just clarify, is this specific to if a person calls? What
if 1 call on a family member and the gun is not in plain view, but I know that person has a
gun? Would the officers look for it? Can you just clarify that type of scenario?

John Abel:

This does happen. Boyfriends, husbands, wives, girlfriends call on their significant other;
could be a family member calling, saying, Hey, so and so is suicidal. They threatened to use
a firearm. The first thing | would do if it were not in plain view is obviously ask for consent,
deescalate the situation, and ask, Hey, this is a dangerous situation. |1 would talk to the person
who had threatened suicide and ask them to prove to me or ask for them to prove to me
through text messages, things like that. 1 would ask for consent. Ultimately, if the wife or if
they have dual consent of the firearm, and she allows me to take it, | would.

Senator Scheible:

I think you raise an excellent question, and I think this is a good example of the line we walk,
and even Mr. Abel and | may be on opposite sides of this. | would like officers to be able to
be more proactive. | would have supported a bill that would have allowed an officer to
clearly go into the bedroom, open the drawer, and take a firearm if a family member said
they were threatening suicide. This bill does not allow that. It is a step | would have
supported, but I did not write this bill by myself. That was one of the lines we drew, and we
said there may be circumstances where a lot of us think that a firearm should be confiscated,
but this law does not go that far. It says if it is in the immediate vicinity or if it is on the
person, you can take it.
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In that situation, | think that is also a great example of the use of the high-risk protection
order, better known as the red flag law. That would also give that family member the
opportunity if that person were committed for that 24- to 72-hour hold, that is enough time to
get that high-risk protection order. That might be a time when the family member goes
through the court process to get permission to have the firearm removed from the home.

Assemblymember Hansen:

It is certainly a very sensitive subject. | think, unfortunately, probably most of us in this room
have been touched in some way or manner with, not this situation per se, but with suicide and
mental health issues with loved ones. | am trying to understand the difference. When we have
red flag laws, | understand we petition the court. This would give statutory authority to the
police officer to remove the gun in certain situations or scenarios we talked about. | have
been trying to research it—not that | am afraid to ever be the first one to try something—»but
we do place a lot of emphasis on other states and precedent. Do we have some other states
that have done this? | apologize if you mentioned it when | was researching.

Senator Scheible:
| am not aware of other states that have an analogous statute. | think Officer Abel did
mention the safekeeping provisions. | know other states have safekeeping provisions that
may be a little bit different. Sorry, | should not say other states, but across the country, police
agencies have safekeeping policies that differ for firearms. I am going to look into this too. It
IS a great question.

Chair Miller:
Not seeing any additional questions, | will open it up for testimony in support of
Senate Bill 347 (1st Reprint).

Jason Woodard, representing Nevada Sheriffs' and Chiefs® Association:

We are in support of this bill, and we would like to thank Senator Scheible for working with
us on developing and editing this language to get the bill to the point where it is. At the end
of the day, police officers want to do the right thing. Really, what this bill does is, it creates a
scenario that provides a legal authority for officers to do the right thing and essentially
temporarily seize those firearms to remove them from what is potentially a dangerous
situation. This does not limit officers' ability to continue to investigate, to look for potential
crimes. What it really does is just gives them the legal authority to temporarily take these
firearms when there is not a crime that has been committed. Mental health crisis is not a
crime and sometimes we are left in positions where the liability is on us. | know there are
a lot of situations where officers in these situations take those firearms, exercising safety and
caution, but sometimes that is challenged. What this bill really does is provides the authority
for them to intervene and do the right thing when a crime has not been committed to
temporarily remove the firearm from that potentially dangerous situation.
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Jason Walker, Lieutenant, Legislative Liaison, Washoe County Sheriff's Office:

We are supporting Senate Bill 347 (1st Reprint) as amended. We are very appreciative of the
efforts of those involved to get this bill into its current form. The original version of this bill
was not as user-friendly. We are pleased with the amended version as it closely mirrors our
actions when we encounter this scenario. Thank you again to Senator Scheible for the
conversations and work effort put into this bill. As a matter of practice, | would say we run
into this scenario often, not a lot; other agencies may have more instances. This bill allows
law enforcement to handle these instances within the same guidelines. Again, we are
supporting Senate Bill 347 (1st Reprint).

Chair Miller:
Is there anyone else here in Carson City who would like to testify in support? [There was no
one.] We will move to Las Vegas support testimony.

Steven Cohen, Legislative Liaison, Nevada Governor's Council on Developmental
Disabilities:

| think the biggest piece here is that wraparound services based upon the dangerous situations

are critical to ensure these situations are deescalated because | do not think any officer wants

to live with the not deescalated scenario on their conscience for the rest of their career. Like |

said, wraparound services hopefully will fix that, as the Assemblymember mentioned, not

just for the individual but also for family members as well.

Chair Miller:
Is there anyone else in Las Vegas wishing to testify in support? Not seeing anyone, we will
open the phone line. [There was no one.] We will open opposition testimony beginning here
in Carson City.

Thomas A. Morley, representing Nevada Firearms Coalition:

We stand in opposition to this bill in regard to concerns with due process as well as the return
of inherited firearms. If you inherited from a family member who is no longer with us, how
do you prove ownership if the serial number is still registered to the deceased and it has not
been registered to you because it is no longer required; that is one of our concerns. The
National Rifle Association was not available today, but they have similar concerns, as well,
as far as due process.

Chair Miller:
Is there anyone else here in Carson City wishing to testify in opposition? Not seeing anyone
approach here or in Las Vegas, we will open the phone line.

Kimberly Fergus, Private Citizen, Las Vegas, Nevada:

Boy, this is a hard one. | oppose S.B. 347 (R1) as currently written. While | support keeping
firearms away from those experiencing severe mental health crises, the bill lacks critical
clarity of safeguards. It has an undefined scope. The bill broadly authorizes firearm
confiscation during a mental health hold but fails to clearly define the specific criteria or
behaviors that justify such abuse. This ambiguity opens the door to overreach and potential
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abuse. Ambiguous return, that needs to be rewritten in my opinion. It provides no concrete,
timely procedure for returning confiscated firearms. Then the judicial oversight is missing
under NRS 33.560. This bill bypasses judicial review, treating mental crisis holds as de facto
criminal convictions without due process. | do not condone firearms in the hands of the
mentally unstable, but this bill undermines constitutional protections without adequate
checks and balances. Reject S.B. 347 (R1), and demand specific, defined procedures that
respect due process while ensuring public safety.

[Exhibit D and Exhibit E were submitted but not discussed and are included as exhibits for
the hearing.]

Chair Miller:
Next caller. [There was no one.] | will open it up for neutral testimony beginning here in
Carson City.

Paloma M. Guerrero, Deputy Public Defender, Legislative Liaison, Clark County
Public Defender's Office; and representing Washoe County Public Defender's
Office:

| do want to thank the bill sponsor, Senator Scheible, and Officer Abel in working with us on

this language in our amendment. Our main concern was the language of custody or control

would give law enforcement the ability to do a complete search of the house, a search of
other rooms, of any firearms that were in a safe, because that language is extremely broad.

We do appreciate their intent was not to create that broadness and the intent here is just to

protect people, which is what the new language reflects.

Chair Miller:
Is there anyone else wishing to testify in neutral? Not seeing anyone here or in Las Vegas, we
will open the phone line.

Cyrus Hojjaty, Private Citizen, Las Vegas, Nevada:
| will echo the previous commentator.

Chair Miller:

Thank you, next caller. [There was no one.] The presenters have waived final remarks so |
will close the hearing on S.B. 347 (R1). Next, we have Senate Bill 350 (1st Reprint), which
revises provisions relating to the death penalty. Senator Ohrenschall, your hearing is open.
Please proceed when you and your copresenter are ready.

Senate Bill 350 (1st Reprint): Revises provisions relating to the death penalty.
(BDR 14-1110)

Senator James Ohrenschall, Senate District No. 21:

With me to my right is Mr. David Anthony. He is an attorney from southern Nevada who has
practiced in the death penalty arena for over 20 years, and he is going to help me copresent
Senate Bill 350 (1st Reprint).
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Senate Bill 350 (1st Reprint) makes some changes regarding the death penalty in Nevada.
| believe our current statutory framework does not reflect the realities of the process and of
what needs to be put in place when someone is sentenced to death and when that execution is
going to be carried out. Posted on the Nevada Electronic Legislative Information System and
distributed to members is the Nevada Department of Corrections’ Execution Manual
[Exhibit F]. There is a lot of process in the manual, if you have had the chance to look
through it, of what has to be put in place before an execution takes place. | believe the current
statutory timelines do not allow for that to happen, and leads to a lot of unpredictability, a lot
of starts and stops, and is not beneficial—not for families of victims, not for persons on death
row, not for the attorneys, not for the Judiciary, and not for all other parties involved.

With your permission, Chair Miller, I would like to turn it over to David Anthony, who has a
lot of expertise in this area in terms of his practice. Then | am happy to answer any questions.

David Anthony, Private Citizen, Las Vegas, Nevada:

Senate Bill 350 (1st Reprint) revises the time frames for the issuance of an execution warrant
from the time of the issuance of the warrant until the execution itself. In the status quo, we
have Nevada Revised Statutes (NRS) 176.345. It provides for a period of 60 to 90 days from
the issuance of the warrant to the execution. We also have NRS 176.495, which provides for
a period of three weeks from the issuance of the warrant to the execution. The other part of
the provision in both of those statutes would be amended to ensure there would only be one
pending execution warrant at any given time in the state of Nevada.

The benefit we believe the legislation will provide is it will bring the statutory law into
conformity with what the actual practice is litigating these cases in an execution warrant
posture. As a practical matter, the biggest concern we have is the provision in NRS 176.495
that provides for a three-week warrant. In the status quo, the statutory provision for
NRS 176.345 is more of a formality because that initial execution warrant is issued after
there is a jury verdict imposing the death sentence. Once that occurs, the trial court enters the
first execution warrant for the period of 60 to 90 days. As a practical matter, that provision is
more of a formality because there are also statutory provisions that provide for a mandatory
right to a direct appeal regardless of whether the defendant seeks to pursue an appeal. The
Nevada Supreme Court has certain mandatory review responsibilities, so the initial execution
warrant is stayed as a matter of course to allow for the direct appeal to proceed.

The concerning provision, and | think the one the legislation focuses on, is the one that
actually comes into play. That is the provision in NRS 176.495, which states if there is an
additional warrant, which is the one that comes after the one after the jury renders its verdict
that provides for a time frame of three weeks from the date of the issuance of the warrant
until the execution itself. Our concern about the current provision is it does not accurately
reflect the realities on the ground when we are talking about what happens when an
execution warrant issues. There are certain litigation avenues that are only available to a
capital defendant once there is an execution warrant. The concern with the current provision
is that, in a way, there is more litigation occurring now than there would be, in my opinion,
with the reform we suggest. Specifically, whenever these issues come up, there is always an
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issue of procedural due process. There is always the issue of whether the inmate and the
parties receive adequate notice and an opportunity to be heard. It is very difficult to litigate
the issues that have to be addressed when an execution warrant is issued within three weeks.
| want to talk a little bit more in detail about what those litigation issues are. They are issues
that only become ripe when a warrant is issued.

The other concern that has come up with this is the readiness of the Nevada Department of
Corrections (NDOC). The Department of Corrections has the execution protocol that
Senator Ohrenschall referenced. Certain execution protocol provisions require certain things
occur at least 30 days before the execution itself. For example, the Department of Corrections
has contracting responsibilities with respect to the emergency medical technicians who are
used in the execution; the attending physician who will be present for the execution; a
psychiatrist; making arrangements for the inmate's spiritual advisor as well as the prison
chaplain and the coroner. There are a lot of moving parts that have to occur in a very short
amount of time.

What we have noticed litigating these issues is it presents a problem for the Department of
Corrections as far as what needs to happen in order to properly prepare. There are also other
costs incurred by the Department of Corrections. Back in 2021, the former NDOC director,
Charles Daniels, testified in federal court about the costs incurred every time there is an
execution warrant. Former Director Daniels testified about how there are security measures
that need to be taken. They pull correctional staff from other institutions and bring them to
Ely where the execution takes place. They have to do test runs of the protocol once all of the
contracting staff are provided for. Ultimately, when former Director Daniels was asked to
opine about the time period he would like to see in terms of preparation, he testified that
90 to 120 days would be preferable, from his perspective, in order to properly prepare for an
execution.

We had also talked about the issues faced by the death row inmate. There are certain issues
that are not ripe to be litigated until there is an execution warrant. Some examples of
litigation that has to occur at the end of the process are an assessment of the inmate's
competency to be executed, the ability of the inmate to apply for commutation with the State
Board of Pardons Commissioners, and then there is also litigation that concerns the method
of execution and whether it complies with constitutional standards under the Eighth
Amendment and the state law equivalent to the Eighth Amendment. If you look at the
concerns that arise in a competency evaluation, that requires a district court appoint two
mental health experts. Those experts are required to evaluate the defendant. They are
required to create reports. Those reports are provided to the trial court. There is often a
contested evidentiary hearing. The court issues findings of fact and conclusions of law, and
there likely would be an appeal coming from whatever the determination was by the trial
court.

Now, if you can step back and think about all of those different steps as a practical matter,
those are things that can never be accomplished within three weeks' time. Similarly, when we
are talking about the opportunity of an inmate to apply for commutation with the Pardons
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Board, the Pardons Board currently meets quarterly. The problem that always occurs when
these cases get close to the end is, it is very unlikely the three-week time frame provided in
the statute would allow the inmate a meaningful opportunity to apply for commutation with
the Pardons Board given what their schedule is. The Pardons Board has to review the
application. They have to determine whether there would be a sponsor who would agree to
have the application put on the quarterly agenda. There are a lot of steps that go into the
process of evaluating the inmate from the perspective of mental health. The Department of
Corrections is asked to provide their opinion about the appropriateness of a commutation to a
sentence of life without parole. And again, what we are talking about is a process that, as
a practical matter, does not occur within a three-week time frame. Because of that, it always
gives rise to other constitutional issues such as whether the inmate was deprived of their due
process right to seek commutation of the sentence.

Finally, there is also the issue about having an opportunity to challenge the method of
execution. When this occurred back in 2021, a federal court issued a preliminary injunction
to prevent the execution from taking place because there was inadequate time to properly
litigate the issue and to provide for expert testimony to opine about the constitutionality of
the execution.

In conclusion, we believe the proposed legislation would be beneficial for all of the
stakeholders involved. In particular, the concerns that could arise for victim family members
is the process right now creates what | would characterize as a stop start, stop start process.
Victim family members, when getting notice of an execution, get a date, and then the
execution may be stayed; there may be a new date, and then that process might repeat itself
when an appeal is sought to the Nevada Supreme Court. We believe when we are talking
about the stakeholders, whether we are talking about the Nevada Department of Corrections,
whether we are talking about the concerns of the capital defendant, whether we are talking
about the strain on the court system, or whether we are talking about the victim family
members, we believe this legislation would add predictability and reliability to the process
and would be something we could all feel more comfortable with having a death penalty in
our state, knowing it is imposed in as fair and reliable a manner as possible, and should
include the issues that arise when there is an active execution warrant.

Senator Ohrenschall:
Thank you, Chair and members of the Committee. | am happy to answer any questions.

Assemblymember Roth:

| actually used to practice in this area. | did capital habeas defense for a period of time, so |
understand how long these appeals can proceed and what that means both for the families of
the incarcerated and also those of the victims. My question is actually in regard to NDOC
and that three-week time frame and what actually happens in practice; what NDOC is having
to do within those three weeks, because it is automatically being stayed on appeal for review
by the Nevada Supreme Court. It seems like there is a three-week period where, | guess that
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is the question—within that three-week period, is NDOC required to take these certain steps
even though it is automatically stayed on appeal? And then what does that actually look like
in practice for NDOC?

David Anthony:

To be quite candid, Assemblymember Roth, I do not know the answer to that particular
question. I think it might be more appropriate for the director. As | testified previously, that
is a pro forma provision. There is an automatic stay. | am not aware of what, if any,
arrangements the Department of Corrections would need to take.

James E. Dzurenda, Director, Department of Corrections:

When you speak of these time frames, in the beginning, when we are only given 15 to
30 days to prepare and actually abide by a warrant, it also is in violation of our execution
manual itself. We cannot get an offender to the execution site within 30 days. We do not
have time. The problems we have with having too quick of a notice to be able to do it is the
training piece. There is no way you can actually train staff to do an execution within two
weeks. It just does not happen. What we do, we prepare; even right now, we are preparing for
an execution in case we get one next week. What that is to me, it is a lot of wasted taxpayers'
money. If we had an extension at the beginning of the execution warrant, we could actually
prepare when we get a warrant. Right now, we have to prepare before we get a warrant. That
is one of our first issues.

The other issue is when we are contacting victims. Victims who want to be there, for them,
some are coming from outside the country. To prepare them to be able to get flight tickets,
flight reservations, to get here within three weeks is almost a nightmare for them as well.
Even looking at the preparation of getting victims to the actual site is difficult and almost
impossible when you are only talking two weeks to a 30-day period.

When you are also talking about being able to get the medication for the execution, if we do
not have readily available medication or if medication is expired, to be able to delay the
process at the beginning allows us to get more time to be able to receive or be able to find
avenues to receive the medication to utilize in the execution. Outside of that, too, is when
you are talking about preparation for staff. Preparing staff to do an execution, when you are
talking about the psychological effects, when you are preparing a staff member or the
preparation of those who are actually going to be on site, the psychological preparation in
two weeks is really not appropriate for staff to be able to prepare enough psychologically to
be able to do this. We will do it, we do it, or we have to do it, but it is not appropriate for the
staff members, to put them in those situations as well.

Then also, when you are talking about just the logistics of trying to get security staff from all
over the state to be able to get up there, to not only get their flights and their reservations for
hotels, to be able to get up there to survey the site, we have to prepare that well in advance.
Again, to me it is a waste of money that we are actually preparing months in advance for
something that may not even happen or we may not even get a warrant for. But we have to,
because when we do get a warrant and we only have two weeks to be able to actually execute
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the warrant, we have to be prepared. We are spending a lot of money, a lot of overtime
money, to be able to get staff there to prepare to get an execution when you do not have that
time frame to do it; we have no choice.

Extending that beginning time frame allows me to be able to prepare the day we get the
warrant. If 1 can extend out a warrant time frame that we have to comply with at
the beginning, will allow me to be able to start the training, start the process the day | get the
warrant, not before, and it does help our process. How long that would be? | do not think
120 days is appropriate on my end. | do not need that much time. To me, | know former
Director Daniels said 90 to 100 days, | think 60 to 90 days is more appropriate. | can get
more preparation and have it. When you extend it too long, what ends up happening to us is
we start getting too much anxiety with the staff and the offenders. There is too much going
on with the victims. Is it really happening? Extending it too much can actually hurt the
process as well, because of the anxiety piece. Extending the beginning does help the agency,
does help with money; the process does help with the victims, trying to get them there; also,
the process of getting the media.

The other part of this they brought up was, when you have more than one execution warrant
served at the same time it is also a nightmare process for Corrections: trying to get multiple
victims there at the same time, getting the two offenders there at the same time, processing
two different protocols at the same time is also very difficult for the agency to do—not
impossible, just difficult. It would be more appropriate to only be allowing one execution
warrant or execution to be done at a time. The far end they discussed, with extending the
warrants, there is a time frame. In my opinion, it would be too long to extend a warrant out.
That can also delay processes. It can also develop appeals that may not have been necessary,
in my eyes, or can also get these far-fetched appeals that can actually stretch out an execution
and can actually hinder the process with the victims trying to process this as well.

Assemblymember Roth:

Although I do not agree with the term "far-fetched appeals,” because every defendant has a
right to a constitutional appeal, my question is, if NDOC is able to estimate or if you have
any idea of what it means for your budget to have to go through this in the three-week period,
when the case is automatically stayed on appeal, if there is any estimate or if you know what
that looks like for your budget?

James Dzurenda:

We track it. | have it, not with me, but we do log every time we do any type of preparation
and training for any time we think there is going to be a warrant addressed or one is.
We track it, and we do have those numbers, and when you are talking about overtime
numbers, you are talking about pulling—it is not even just overtime, but it is also pulling,
every time we are in preparation for training, we pull staff from all over the state to do this
and it is an exorbitant amount of money.
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Assemblymember Yurek:

| appreciate you stopping in and having a chat with me yesterday and explaining some of
what was going on in this bill and the opportunity | had to review it and prepare for this. It
seems like we have got two different extensions here. The first one seems it is just meeting
logistical issues and challenges the director just brought up and addressing those seems
perfectly appropriate to help accommodate those issues. My concern, as | have reflected
further on in this bill, is in section 2 and that extension. |1 am curious, can other challenges,
for example, the validity of the original conviction or the sentence, still be filed during this
second extension time period? And if so, is there any concern that could be used to further
delay justice, closure for the victims, and all the things the director just mentioned? Is there
any legitimacy, or how would we address those concerns?

David Anthony:

The answer is there are plausible issues in addition to the ones | mentioned that could be
litigated. 1 think one of the best examples is, we have statutory provisions for claims of
factual innocence and also for issues of genetic marker testing for DNA analysis. We would
certainly hope those avenues would have been pursued in a prior proceeding, and that is why
we have Supreme Court rules that provide for qualifications for capital defense counsel. One
would hope those issues were addressed earlier. 1 will say, though, the current statutes would
permit those filings. The other plausible type of filing is an assessment for intellectual
disability to determine whether the inmate is mentally retarded. Again, these are less likely to
arise because the state does have qualifications for and training requirements for capital
defense counsel. But those are at least three examples of possible litigation avenues.

It would be a concern if those things had to be litigated in that three-week time frame, but
there is always that outside possibility. I know when | had some of these discussions, there
was talk of the DeMarlo Berry case, which was a factual innocence case. The critical piece of
evidence that came up in that case was that an inmate in a California institution converted to
a new religion and as part of that, he made a full confession. In that circumstance, there was
not any real ability to control when the factual innocence proceeding could occur because it
was triggered by something not necessarily within anyone's control. | hope that answers the
question.

There are some limited opportunities. Other than that, though, Nevada has very rigorous
procedural default rules. It has rules governing the timeliness of a petition, rules governing
successiveness, and it has a laches bar as well. Those are very, very rigorous procedural
default rules. The general mine-run of constitutional issues, if they are not raised by the time
we get to this three-week warrant, are generally precluded under those three procedural
default provisions.
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Assemblymember Cole:

My question is related to the automatic stay we have talked about for the mandatory direct
appeal. | think in conversations we had, what | understood was the automatic stay was
triggered after the first warrant for execution was issued, which happens with the jury
verdict. Is that accurate, or is there also a mandatory stay that happens with the second,
which in our conversation was after all of the appeal rights have been exhausted?

David Anthony:

The answer to the first one is it is automatically stayed pending a direct appeal. The provision
that applies there is NRS 177.055, and it provides for a mandatory right to an appeal to the
Nevada Supreme Court. The Nevada Supreme Court is obligated to determine whether the
death sentence was imposed in an arbitrary or capricious manner. There are certain
mandatory review provisions.

With respect to the second part of the question, the answer is no. There is no automatic stay
right when we are talking about the three-week warrant. In fact, that is the concern I think
that drives the need for the legislation because there is not a mandatory right; then we are in a
very chaotic situation. A warrant issues, we now have three weeks, and there may be serious
outstanding competency issues. We have a very geriatric population on death row, and then
all of a sudden a bunch of things need to happen very, very quickly. There are issues about
making a prima facie proffer of incompetence in order to convince the trial court there ought
to be a stay. It might not be stayed. The litigation might occur, so the litigation might be
happening on a super-fast time frame all while there is not a stay in place. The answer to
your question is, as to the three-week warrant we are talking about, there is no mandatory
stay right available.

Assemblymember Cole:

| guess my question is, if we are really talking about the issue with the three-week warrant,
why are we amending the other part as well? The three-week makes all the sense in the
world; I could see going to 60 to 90 days, to Director Dzurenda's point; | was just curious as
to what the rationale was to amend both sections?

David Anthony:
My understanding is it was just a matter of uniformity to have the two provisions match one
another.

Assemblymember Hansen:

| just want to get on the record some of the discussions we had and make sure I made my
notes correctly. You said there were approximately 60 individuals on death row in Nevada.
As | recall, all were men, several or maybe the majority are geriatric. In regard to that
automatic stay, that process, when | asked you, I think you said, before we get to the warrant
of execution, that time frame from the automatic stay from conviction to the execution—
| always twist this around, warrant of execution—you said, | think, approximately six to
eight years. | hope | am correct on that. What we are talking about more particularly is, once
you have the warrant of execution, you have only had about three weeks to work. We are
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looking at maybe expanding that. I am curious, when was the last execution in Nevada, if
you have that information? This would probably be follow-up information that | would like
to have: of those on death row, how many are there where there is some DNA evidence of
conviction?

David Anthony:

To start with, I would confirm what we discussed regarding the number of inmates on death
row as well as an approximation as to how long in the process it takes to go through the
course of the state system. With respect to the question about the last execution: the last
execution in Nevada was in 2006. It was a volunteer execution. Again, because there have
not been regular executions in Nevada, | believe that is an additional reason why providing
for additional time for the Department would be very important. But, yes, that is correct. The
last one was in 2006.

| believe the last part of the question was with respect to DNA testing. One of the cases we
did talk about was the DeMarlo Berry innocence case. That was originally charged as a
capital case. With respect to inmates on death row, it would be sort of an approximation on
my part, but | would say that DNA evidence and DNA testing—again, | am just trying to hit
a ballpark number—might arise in approximately a dozen out of the 60 cases. But again, that
IS just an estimate.

Assemblymember Hansen:

| am sorry to put you on the spot to throw up those numbers, but that helps. My involvement,
being on this Committee since 2019 and certainly being lucky enough to have met Mr. Berry
and be a part of that compensation bill, | have to say that what has been so important to me,
this process of having hearings at the Nevada Legislature. Long before | was here, | was
watching hearings—and | have evolved on this issue. It is directly related to the great
dialogue we have had on both sides, being able to hear from victims, being able to hear from
those families, with those who are incarcerated, meeting DeMarlo Berry. | guess | just want
to put on the record that | appreciate we can have these really important hearings where we
vet life-and-death situations and we are trying to find a spot where we can be fair to victims,
and make sure due process is there for those on death row. | appreciate your time on this and
answering my questions. Again, thank you for being here. I am humbled because it is a very
difficult situation, so thank you for that.

Senator Ohrenschall:

| was a teenager growing up in Las Vegas, and | grew up in downtown Las Vegas, a few
blocks from where the manager of that restaurant was killed. Then DeMarlo Berry was
prosecuted. | remember the outrage the community felt that there had been a robbery, and the
manager of the store had been killed and executed, seemed like for absolutely no reason. But
for this series of events involving someone else in a California prison deciding to come
forward and confess, | do not know if he would have ever been exonerated, and it took years
and years for that to happen. | remember how hurt we all were hearing this, and how could
this happen? Growing up in downtown Vegas, a few blocks from where that happened, we
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were shocked. We could not believe something like this would happen. I think finally justice
was done and the right person came forward, but it took years and years for that to happen.
| just wanted to put that on the record.

Chair Miller:

The few of us who have had the opportunity, who have been in this building long enough to
meet DeMarlo Berry and his wife—amazing, amazing people. That is nice to hear the
background because that is not the background | have of being here when that conviction
actually occurred and such.

Assemblymember La Rue Hatch:

We have heard a lot about due process, about victims' rights, and about how much time we
need for NDOC. | just want to bring it all together because, regardless of how we all feel
about the death penalty, we all agree, | think, on due process and making sure the process is
fair for everyone: victim, the accused, everyone. Does this change anything about that
process other than allowing more time for it to play out?

David Anthony:

| think the two major changes are the first one, which is allowing for a longer time period.
The second one is ensuring there is only one outstanding execution warrant at a time in the
state of Nevada. Those are the two changes sought by the legislation, which we believe
represents a very commonsense reform that | think could be receptive regardless of what
someone's opinion would be about the death penalty and the process.

Assemblymember Roth:

| just want to tie in to that and | read this bill as being very narrowly tailored. We are not here
today debating the morality of the death penalty, but | do not want it to be lost as to why the
appeal process is so important in these cases because at the end of the day, we are talking
about taking somebody's life as a government. Can you speak a little bit to why the appeal
process is so important when we are talking about just extending a very brief period of time
in that initial appeal process? Can you educate us on the kind of issues raised on appeal,
whether that be issues of factual innocence, issues of due process and ensuring that when the
government is going to make the ultimate determination in taking someone's life, that they
have done it with absolute adherence to the Constitution? Can you tell us some of the issues
that are often raised in these appeals?

David Anthony:

When we talk about the process of a case, whether it be a felony conviction or whether we
are talking about a death penalty case, there are a lot of reasons why we have the process
we have. When we start with the trial itself, the trial is the main event. That is where the
parties litigate and the jury renders their verdict based on competent, reliable, and admissible
evidence admitted by the trial court. We have obviously the trial phase of critical importance.
We have that to allow the jury to make the critical determinations, not just as to guilt, but
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also as to the existence of aggravating circumstances; finally, the moral decision involved in
weighing those aggravating circumstances against mitigation and imposing a verdict that
represents the conscience of the community.

When we move on from there, we have the direct appeal process. The direct appeal process
involves claims that were preserved at the trial level by trial counsel. Those most often are
issues of trial court error, whether we are talking about the erroneous admission of evidence,
the erroneous exclusion of evidence, the viability of certain jury instructions, whether at guilt
or penalty. In the direct appeal, we are talking about raising issues of preserved error.

When we move on to the next phase, we are talking about the petition for writ of habeas
corpus process, and that is a critical bulwark in order to make sure constitutional rights are
protected. The most mine-run of issues that arise at that point are issues about ineffective
assistance of trial counsel, ineffective assistance of counsel on direct appeal, issues
concerning whether the state failed to disclose exculpatory material or impeachment
evidence. The reason those issues are put in the post-conviction phase is because they rely on
investigation that occurs outside the record; that is confined at the trial level. That is why the
post-conviction process is so important because capital defense counsel is obligated to
conduct those investigations outside of the record, they seek an evidentiary hearing with the
court to expand the record, and the constitutional issues that are raised are ones that cannot
be appropriately litigated on the face of the trial court record.

Then the final step in the process is the one that we are talking about, and what we are talking
about are issues that are not ripe in prior proceedings, issues like competency, because we
cannot litigate that five years in the past and then extrapolate and say that is how the
defendant is functioning today. | hope that answers the question about what is at stake and
what is being litigated at each step of the process.

Chair Miller:
With that, 1 will open support testimony beginning in Carson City.

James Allen, Private Citizen, Las Vegas, Nevada:

You are looking at a very appreciative man today. Very, very appreciative. | want to take you
back 40 years. | was 18 years old, received the death penalty in the state of Nevada—the first
one to get it in 1981. At 18 years old, | took a person's life out of greed, selfishness,
ignorance, coming up in a poor community where every day was a struggle for a young man
as a teenager. | went through a procedure through the courts not knowing anything, did not
have an education, but I had a crafty lawyer who made the government understand that you
are dealing with young minds. | was not the only young man sitting on death row in 1981.
| was the twelfth person who received the death penalty that year. They called me the
"twelfth disciple.”

But anyway, | was up there with grown men, men who were doing their own appeals and
trying to give back this sentence they felt they did not deserve. But right away, | will tell you
something, as a young man, | know | did wrong. | took something very precious, and |
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watched the mother just cry, just cry through a trial proceeding all the way up until the
sentencing. This lawyer said, We have a young man before you that the jury has sentenced to
die in the Nevada State gas chamber. It still did not hit me.

Chair Miller:
Mr. Allen, I am sorry. | thank you for sharing your experience and your story, but your two
minutes are up. | just want to ensure you are testifying in support of this bill.

James Allen:
| am in support because my attorney at the time, to help me—

Chair Miller:
Thank you so much, Mr. Allen.

Mark Bettencourt, Executive Director, Nevada Coalition Against the Death Penalty:

In addition to our organization and all of its members, | am also here today before you as the
son of two formerly incarcerated parents and also a man whose uncle was killed in an
unsolved murder in Missouri. | come to you today, obviously on behalf of the Coalition
Against the Death Penalty, and while the organization seeks to end the death penalty because
we believe the death penalty is biased, it is wasteful. We believe that it wastes taxpayer
money, and it fails to deter crime. | am here today because this is a smart, commonsense bill
that is narrowly crafted.

It is absolutely necessary to bring the execution process in line with the reality of these cases
and their litigation. Allowing for this adequate preparation to be carried out is necessary for
NDOC and its staff. If we were to carry out an execution as was covered during the hearing,
it has been almost 20 years since we have had an execution in this state. To rush that now
risks a botched execution, taking the life of an innocent person. | know all the members of
this body do not want to see those things happen. We believe in fairness and due process in
the state of Nevada, and supporting S.B. 350 (R1) is a vote in support of due process. | hope
you all can support this bill. It is a far cry from ending the death penalty, and it will resolve
an otherwise murky and complicated process and will hopefully lift all of the stakeholders.

Kaylah Maese, Civil Rights Analyst, American Civil Liberties Union of Nevada:

The American Civil Liberties Union of Nevada strongly supports S.B. 350 (R1), which
brings necessary reform to Nevada's death penalty process. It ensures those who are facing
the most egregious civil liberties violation have the proper time to go through necessary legal
reviews. We support this bill, and we urge the Committee to support it as well.

Harrison Epstein, Legal Extern, Clark County Public Defender's Office:

We fully support extending the time for which a judgment of death must be executed. It is
essential that every person facing the death penalty is afforded every opportunity for a
thorough and fair legal review. This extension is one step to help that any additional legal
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challenges, appeals, or new evidence can be fully considered to avoid the irreversible mistake
of executing an innocent person. Given the gravity of the death penalty and the profound
consequences of any error, it is crucial that appropriate measures be taken.

Theresa Yancy-Benson, Private Citizen, Las Vegas, Nevada:

| am in full support of S.B. 350 (R1). It is not about changing the law on capital punishment.
It is about ensuring Nevada handles these cases with the utmost care and ethical
consideration. Justice should never be rushed, and human life should never be reduced to
administrative deadlines. Senate Bill 350 (1st Reprint) represents a necessary step in
recognizing the ethical complexities of capital punishment. While broader conversations
about justice and fairness continue, the bill ensures the current system operates with greater
integrity, transparency, and care for all the parties involved. The process of capital
punishment is one of the most serious and irreversible decisions our justice system imposes,
yet under the current timeline, the rushed nature of scheduling and appeals can lead to critical
mistakes we simply cannot afford to make.

Senate Bill 350 (1st Reprint) provides a more structured approach allowing courts, attorneys,
and NDOC the time needed to ensure that every aspect of the process is handled with the
seriousness and care that it deserves, because beyond the legal and procedural concerns, there
is an undeniable human toll. Families of those on death row also suffer through the
unpredictability of this process as well. The additional time granted by S.B. 350 (R1) would
provide at least a measure of consistency, ensuring decisions are made with deliberation
rather than haste.

Nathaniel Phillips, Private Citizen, Reno, Nevada:

| speak on this issue very soberly as | have shared with your colleagues in the other chamber
that myself, my family, we are survivors of one of the most heinous crimes. My father was
murdered in broad daylight when I was in high school on a street in our community, right on
the Las Vegas Strip actually. | speak on this as someone with an immense stake in what we
are considering, and | think it bears repeating every time we talk about the death penalty that
we do consider the morality of what is at stake. We know it has consistently been used
against some of the most precarious, marginalized, traumatized members of our society,
overwhelmingly against people with compounding and horrendous traumas, poverty,
diminished intellectual capacity, as well as a substitute for lynching in our past, yes,
lynching—not generations ago, some of you have been alive since then—as well as a lethal
cudgel of homophobia.

As others have said, this bill is important to prevent the abuses we know are real and
pervasive and common in capital punishment. That means people are wrongly executed in
the United States, and we are all implicated when that happens. When heinous crimes like the
murder of my father are adjudicated in the name of the people, this bill ensures Nevadans
never wrongly kill someone and we uphold due process and our constitutional rights and
promote justice, not vengeance. One of my favorite and | think most powerful quotes is that
justice is what love looks like in public.



Assembly Committee on Judiciary
May 7, 2025
Page 27

Chair Miller:
Mr. Phillips, | am so sorry. Your two minutes are up.

Nathaniel Phillips:
Justice means transforming the conditions in our community which lead to harm and prevent
harm from occurring in the first place.

Chair Miller:
Mr. Phillips, your two minutes are up. Is there anyone else here in Carson City who would
like to testify in support? [There was no one.] We will go to Las Vegas.

Christopher Boeres, Private Citizen, Las Vegas, Nevada:

Forty years ago, my brother, Andre, died at the hands of an arsonist. It is a little different than
maybe what is happening here in Nevada. This was upstate New York, and there was a time
when his severe mental retardation was not well understood. Although he had come to a
point in life where he was living on his own, had a roommate, had a sweetheart, had a job, he
was doing pretty good, the county where he lived, trying new things out, had an extra room
in the apartment where he was living and they put a man in there who was a violent alcoholic
with mental issues. Apparently, that is what the criteria was. One day after my brother and
his roommate complained, they moved him out, and he went around the building with a gas
can and lit it on fire and my brother died.

The disposition of that man was that he was taken into custody and determined by people,
professionals in the field of mental health, that he would spend at least 25 years in a mental
health criminal facility. That is all I know, really, of what happened to him. I lost track. What
did I know at the time forty years ago, that this was the right thing to do?

| guess if there was anything that comes out of my support for Senate Bill 350 (1st Reprint) is
that, as a witness to time and how it passes, the wound is not healed. What does it matter if it
is 90 days, 120 days, to give the opportunity for this process to do justice? | thank you very
much for allowing me to say that and | appreciate your time and the work you are doing.

Chair Miller:
Is there anyone else in Las Vegas? Not seeing anyone, we will open the phone line.

Cyrus Hojjaty, Private Citizen, Las Vegas, Nevada:

I call in support. Yes, reduce the consequences. | will echo the commentators talking about
the cost, the motivation, false accusation, and so forth. Thank you so much for pushing this
legislation.

Ashley Shead, Private Citizen:

I am here in strong support of S.B. 350 (R1) [Exhibit G]. It is hard to convey in just two
minutes how deeply important this issue is. | have never supported the death penalty, but |
did not fully grasp the weight of it until it affected me personally. | have a loved one on death
row, and | am here today to try to be the voice for him and the other men alongside him in
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Nevada. | am not here to excuse the horrific tragedies that led to their imprisonment. But |
believe we can seek justice without resorting to more violence and every person deserves to
be treated with dignity, even in their darkest hour. I asked him what he would want you to
know and this is what he said:

If 1 were to be executed today, people would see a man in his forties, but the
state would actually be putting to death a boy who barely knew how to be an
adult. At the time of my crime, | was struggling with deep psychological
anguish, substance abuse, and had the reasoning capacity of a ten-year-old,
according to a psychologist. Over two decades later, | am no longer that
teenage boy. | grew up in prison, in an environment that fosters violence, not
peace. But despite that, | have worked hard on myself—mentally, spiritually,
and intellectually—to grow far beyond who | was on that terrible night. | take
full responsibility for my actions, and | hope you will recognize that the man |
am today is not the same teenage boy | was then.

| ask you all, are we really comfortable executing a teenage boy or choosing to take the life
of anyone, for that matter? We must be honest about what the death penalty is, what it was
meant to do, and what it actually accomplishes. The truth is the death penalty does not work.
It does not deter crime, and 88 percent of top criminologists reject the idea that it does.
Eighty-seven percent say getting rid of it would not raise homicide rates. The National
Research Council found deterrence studies deeply flawed, ignoring real-world behavior, and
producing contradictory results. Most homicides are impulsive, not premeditated, which
should lead us to believe that someone is not stopping to consider the outcome of their
potential sentence or even rational enough to fully grasp their actions.

States without the death penalty have shown to have lower homicide rates, including lower
homicide rates of law enforcement officers. Countries like Canada, Australia, and Germany
abolished the death penalty and have not seen increases in rates and they have gone down.
Nevada's handling of the death penalty—

Chair Miller:
Your two minutes are up, Ms. Shead. If you have more comments, you are more than
welcome to submit them in writing to the Committee. Next caller, please.

Ryan Sanshuck, Private Citizen, Henderson, Nevada:

I would like to comment in favor of S.B. 350 (R1). | would like to remind everyone that
Scott Dozier was an inmate who volunteered to be executed, and it was a two-and-a-half-year
process which ultimately ended in him taking his own life and in his own cell. | do have to
echo the sentiment that it is necessary for the Department of Corrections to have the
appropriate amount of time in order to prepare for an execution and have the appropriate
wherewithal for their officers to carry out an execution. They need to have that time.
Senate Bill 350 (1st Reprint) would extend that time for them to get it right and to hopefully
not have a botched execution. Please vote in favor of S.B. 350 (R1).
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[Exhibit H and Exhibit | were submitted but not discussed and are included as exhibits for the
hearing.]

Chair Miller:

Next caller. [There was no one.] First, | would like to thank everyone who shared their
personal stories because | know that while this bill is of a technical nature, it is very personal
and emotional to many of us. | appreciate your courage and your willingness to share your
personal stories. With that, 1 will open testimony in opposition to the bill beginning here in
Carson City.

Jennifer P. Noble, Chief Deputy District Attorney, Legislative Liaison, Washoe County
District Attorney's Office; and representing Nevada District Attorneys
Association:

| am testifying in opposition to Senate Bill 350 (1st Reprint). | would like to thank

Senator Ohrenschall and Mr. Anthony for meeting with me. Our discussions have been

informative and respectful. This bill will not make anything easier on victims. As an

appellate prosecutor, | respond to these filings in capital cases, and | have done so for the last

13 years. Attorneys like Mr. Anthony do their job very well and they use every procedural

vehicle available in both federal and state court to avoid the warrant from becoming or

remaining active. Those vehicles include direct appeals, multiple petitions for writ of habeas
corpus, post-conviction appeals, petitions for factual innocence, petitions for genetic marker
analysis, and petitions for writ of certiorari to the United States Supreme Court. Some of
these pleadings are close to 400 pages. It is a complex and ever-changing legal labyrinth.

Even when their clients no longer want to appeal—such as in the Dozier case—or no longer

want to pursue sentencing phase relief—such as in the Vanisi case—their attorneys continue

to pursue those appeals, sometimes against their clients' wishes.

Another part of my job is navigating that labyrinth and explaining it to mothers who have lost
children, wives who have lost their husbands, and sisters who have lost their brothers. They
remain engaged, but they are understandably frustrated with this process, and Nevada's
procedural landscape exacerbates their trauma.

Keep in mind, there are several decades that separate the warrant described in section 1 and
the one in section 2. While | appreciate the logistical hurdles described in the presentation,
during our discussions the proponents acknowledged candidly, and to their credit, the
additional time this bill provides in section 2 would also likely be used to file additional
petitions, appeals, or writs challenging the conviction and/or the sentence, not to exclude
petitions, writs, and arguments that have already been asserted and rejected by our high
courts. The time to brief those matters and related appeals would go far beyond the 270-day
maximum time frame proposed. The rigorous procedural default rules and laches—

Chair Miller:
Ms. Noble, your two minutes are up. Is there anyone else here in opposition? Not seeing
anyone else here or in Las Vegas, we will open the phone line.
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Kimberly Fergus, Private Citizen, Las Vegas, Nevada:

| echo the district attorneys' representative. She had such strong notes. | rise in strong
opposition to S.B. 350 (R1). Nevada has 51 inmates on death row, each waiting an average of
21 years for justice. Why? Because our system is drowning in endless habeas corpus
petitions, legal maneuvers that allow convicted murderers to file appeal after appeal, stalling
the execution of justice. Senate Bill 350 (1st Reprint) proposes extending the execution
timeline from 60 to 90 days to 180 to 270 days under the guise of allowing more time for
legal preparation. But let us be honest, they have already had decades to litigate these cases.

This bill is not about due process. It is about enabling further delays, compounding the
suffering of victims' families who are forced to wait year after year for justice that never
comes. Enough is enough. Reject S.B. 350 (R1) and restore accountability to a broken system
that allows convicted murderers to manipulate the legal process while families are left in a
perpetual state of mourning.

Chair Miller:

Next caller. [There was no one.] | will open neutral testimony beginning in Carson City. Not
seeing anyone here or in Las Vegas, we will open the phone line. [There was no one.]
| welcome the presenters back for any final remarks.

Senator Ohrenschall:

| want to thank everyone for their time and for all the very thoughtful questions. Certainly,
when the State of Nevada seeks to execute a human being, there needs to be procedural
protections. | think Senate Bill 350 (1st Reprint), in changing the timelines and avoiding that
rush to the courthouse, can actually lead to some of these issues being resolved beforehand,
lead to more predictability, and less of that start and stop we heard about during the hearing.
| appreciate Ms. Noble from the Nevada District Attorneys Association. | know we have had
some thoughtful conversations, tried to look for middle ground, and compromise area. | am
committed to trying to keep working with her and working with Director Dzurenda to see if
there might be some language that might address some of their concerns.

David Anthony:

It was very fruitful and helpful to speak with Ms. Noble about the district attorneys' position.
The only thing | would say briefly in comment is the Nevada Supreme Court Rule 250
provides very high ethical and diligent standards on capital defense counsel. When the
question comes up about abusive or repetitive litigation, it is important to note that defense
counsel, in order to even proceed with any sort of litigation, has to be prepared to explain
why something is being newly raised. There are very rigorous standards of good cause to
raise something. Again, a lot of the issues we are talking about is litigation that would have
occurred anyway. The only question before the Assembly today is, will the litigation occur in
a reliable and predictable manner. | think that is what this legislation is aimed to achieve.
With that, thank you very much for hearing us today and thank you for considering this
important piece of legislation.
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Chair Miller:

| will close the hearing on Senate Bill 350 (1st Reprint). At this time, | welcome anyone here
in Carson City, Las Vegas, or on the phone for public comment. [There was no one.] I will
close public comment. We have completed our work today, so | will see you back at 8 a.m.
tomorrow morning. This meeting is adjourned [at 9:55 a.m.].
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Deputy Public Defender, Legislative
Liaison, Washoe County Public Defender's
Office
S.B. 347 D Ann Sweder, Private Citizen, Sparks, Letter in opposition
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S.B. 347 E Cynthia Perine, Private Citizen, Reno, Letter in opposition
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S.B. 350 F Senator James Ohrenschall, Senate District |Nevada Department of
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S.B. 350 G Ashley Shead, Private Citizen Written testimony in
(R1) support
S.B. 350 H Tonja Brown, Private Citizen, Carson City, |Letter in support
(R1) Nevada; Annemarie Grant, Private Citizen,
Quincy, Massachusetts; and Edward Reed,
Private Citizen
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